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UNITED STATES DISTRICT ee, 
FOR THE DISTRICT OF COLUMBIS 


WALTER A. WEISS, 
200 East S3rd St., 
New York City, N. ¥., 


Plaintiff 


Vv. Civil Action No. 99; “eo ae) 
: 'B-SO 
KAY JEWELRY STORE 
(serve registered 
Simon Hirs 
at offices of Key Jew » Stores, 
"1328 New ¥ : : 
Washington, PD. 


JOEL S$. KAUFMANN, 
Kay Jewelry Stores, 
1328 New York Ave. N. 
Washington, D. C., 


CECI. D. KAUFMANN, 

Key Jewelry Stores, 

1328 New York Ave. N. 
’ Washington, D. C., 


RNONALD J. RAUPFE ANN, 
Kay Jewelry Stores, 
1328 Kew York Ave. N. 
Washington, D. C., 


SIMON HIRSHMAN 

Kay Jewelry Stores, 
1328 New York Ave. N. 
Washington, D. C., 
BENJAMIN B. GOLDING, 
Kay Jewelry Stores, 
1328 New York Ave. N. 
Washington, D. C., 


MARK A. FREEDMAN 

Kay Jewelry Stores, 
1328 New York Ave. N. 
Washington, D. C., 


MELVIN R., RUDOLPH, 
Kay Jewelry Stores, 
1328 New York Ave. N. W., 
Washington, D. C., 


Defendarts 


COMPLAINT - STOCKIOLVEKIS DERIVATIVE ACTION 

Plaintiff, Walter A. Weiss, couplaining of defendants, Kay Jewelry 
Stores, Inc., Jocl S. Kaufmann, Cecil D. Kaufmann, Donald J. K ufmanan, 
Simon Hirshman, Benjamin PB. Golding, Mark A. Freedman, and Kelvin R. 
Rudolph, alicges: 

1. The Court has jurisdiction of this action under D. ch Code §11-521. 
The onto claimed, exclusive of interest and costs, exceed $10,000. 
Defendant Kay Jewelry Stores, Inc. (hereinafter called the een is 2 
corporation which has its principal office, and does pesmeesn in the 


District of Columbia. The individual defendants reside or may be found 


in the District of Columbia. 
2. Plaintiff brings this action on behalf of himself and all other 
shareholders of the Company similarly situated. 
3. Plaintiff is now, and was at the time of the transactions herein 


‘complained of, a sharcholder of the Company, holding 104 shares of the 


Company's capital stock. 


4. Plaintiff fairly and adequately represents the interests of the 


sharcholders of the Company similarly situated in enforcing the right of 


the Company herein alleged. 

5S. The individual defendants are, and were at all tines relevant to 
this action, directors of the Company and a macy of the Company’ s board 
of directors. In addition, the individual directors respectively hold, and 
held at all relevant times, the following offices in the Company: defendant 
Joel S. Kaufmann, Treasurer; defendant Cecil D. Kaufmann, President; 


defendant Donald J. Kaufmann, Store Supervisor; defendant Simon Hirshman, 


_ General Counsel and Secretary; defendant Benjamin B. Golding, Vice- 
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President; defendant Mark A. Freedman, Store Consamnioncs Secatneneantonete 
R. Rudolph, Store Supervisor. 

6. On or about June 7, 1966, defendant Jocl S. Kaufmann purchased from 
the estate of Robert D. Kaufmann; deceased, at a public sale ordered by the 
Surrogete's Court of New York County, New York, certain shares in approxi- 
matcly 40 subsidiary corporations of the Company, at, a price of $205,330.03. « 
The aggregate book value of such are was approximately $469, 653. 

7. Said purchase by defendant Joc] §. Kaufiaann was made with the 
prior knowledge of the other individual defendants and in accordance with 
an arrangement among the individual defendants that Joc! S. Kaufmann would 
subsequently resell the shares to the Company at a price higher than the 
‘price he would pay at the publié sale. 

8. On or about July 1, 1966, the Board of Directors of the Company, 
at 2 meeting aeeiee by the individual defendants, authorized the acquisi- 
tion by the Companies the shares of the Company's subsidiaries purchased 
by Joel S. Kaufmann from the estate of Robert D. Kaufmann. Said authoriza- 
tion provided that the Company would pay Joel S. Kaufmann for such shares 
an aggregate sum not to exceed $411,000, the exact amount to be determined 
upon audit and to be the costs incurred by Jocl S. Kaufmann in acquiring 


said shares. 


9. The audit referred to in paragraph 8 was made by three employees 


of the Company, who reported to the Board of Directors thatthe acquisition 


cost of Joel S. Kaufmann for the shares to be purchased by the Company was 


$397,200.29. : 
“10. Tie acquisition cost reported by the auditors included large 

amounts which were not in fact costs or expenses of the acquisition of said 

shares by Joel S. Kaufmann. Thus the auditors included in the acquisition 


cost expenses, including legal fees, incurred by Joel S. Kaufmann in 
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contesting the will of his brother, Robert D. Kaufmann, deceased, which 

contest was for the personal benefit and interest of Joel S. Kaufmann. 
1l. The auditors! report informed the Board of Directors, and the 

individual defendants knew, that the reported 2cqui sition cost included 


Joel S. Kaufmann's expenses for the will contest and other amounts not 


properiy a part of the truce acquisition cost of the shares acquired by 


Jocl S. Kaufmann from the estate of Robert D. Kaufmann, deceased. 


i 
12. Nevertheless, the Board of Directors, including the incividual 


defendants, approved the report of the auditors and caused the: Cony pany to 


pay Jocl S. Kaufmann $397,200+29 for the aforesaid shares. 

13. The aforesaid actions of the individual defendants were 2 breach 
of their fiduciary obligations as directors and officers of the Coupany, 
and enabled defendant Joel S. eve to profit personally at the expense 
of the Company in violation ‘of his fiduciary obligations as a director 
and treasurer of the Company. 

~ 

14. On August 30, 1967, counsel for plaintiff, at plaintiff's 
request, wrote each of the directors of the Company, Encwecine ihe indivi- 
dual defendants, requesting that they have the Company take appropriate 
action to recover the excessive payment made to Joel S. Kaufmann. A true 
copy of the letter is attached hereto, marked Exhibit A. : 

15. The directors, including the individual defendants, did not 
respond to the letter referred to in paragraph 14 hereof, and have failed 
to take action to remedy the matters herein complained of 

16. Plaintiff has not requested the sharcholders of the Company to 
take action to remedy the matters hercin complained of for os reasons 


that such a request is not required by law, would ENE NE prohibitive 


expense, and would obviously be futile since the individual defendants 
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with their spouses own a controlling number of the voting shares of the 
Company. 

17%. This action is not a collusive one to confer on a court of the 
United States jurisdiction which it would not otherwise have. 

WHEREFORE, plaintiff demands (1) thet judgment be entered in favor 
of the Company and against the individual defendants in the amount of 
$192,000, pilus interest, costs and expenses; (2) that plaintif{£ be 
awarded compensation for the expenses of this litigation and the investi- 
gation proeliwinary thercto; (3) that- plaintiff's attorneys be awarded 
reasonable counsel's fees; and (4) such other and further relief as may 


be just and proper. 
3 pro; 


x 
pl fe ee oe 
Josebh Fowler 
hier & Rein i 

711 34th St. N. W. 

Washington, D. C. 20005 

NAtional 8-4047 

Attorneys for Plaintiff 


VALTER A. WEISS, being first duly sworn, éeposes and says that he is 


the plaintiff in the 2bove action; that he has read the foregoing complaint; 
and that the matters alleged thercin are true to the best of his information, 


knowledge and belief. 


. [pn Hs pen 2 . | 
MARE he 


Walter A. Weiss 


Subscribed and sworn to before me, a notary” 
public in and for sr State of New York 
hi . day of eb 196%. 
t aS iF ay pets > a peels 
er ee . TNO eataca at dew York 
. - No. %. . 


ee rere ae me ee ee 


Ag -y2~-fe> fl — 
Notary Public 
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[Caption Omitted in Printing] 
FILED 
ANSWER OF INDIVIDUAL DEFENDANT J xauraaxn OCT 3.01968 
TO CO fl 


than Cecil D, Kaufmenn, Simon H 
in the District of Columbia 
2. Defendant avers 
sufficient to form a belief as to the 
in paragraph 2 of the complaint. 
3. Defendant avers that he is without Imowledge or information 


sufficient to form a belief as to the truth of the allegations contained 


in paragraph 3 of the complaint. ; . 


4. Defendant denies the allegations contained in paragraph 4 
of the Come 

5. Defendant admits that the individual de see are now and 
since 1964 have been directors of the Compeny, a majority of the Comp 
Board of Directors, and the holders of the office. 


5 of the complaint, but defendant denies the remaining allegations contained 


in paragraph 5 of the complaint. : 


6. Defendant avers that on Jume 7, 1966, he purchased from the 


estate of Robert D. Kaufmann, deceased, at a pudlic sale ordered by the 


Surrogate's Court of New York County, New York, certain securities of 
39 subsidiary corporations of the Company and of three corporations 
affiliated with the Company at a price of $205,330.03, and that the aggregate 


book value of said securities on February 28, 1966 was $490,420.67. Except 
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as admitted : ies the allegations contained in paragraph 
6 of the complaint. 
7. For answer to ragraph 7 of the complaint , defendent avers 
that, at a meeting o: the Board of Directors of the Company held on January 
ing Resolution was unanimously adopted: 


"Whereupon, on motion duly made, seconded, and passed, it 
was resolveé that the President, C. D. Kaufmann, be anc he 


is heresy ecthorizeda te negotiate for the purchase of such 
minority inverests as he deems Gesirable and advisable on 
such terms and conditions as, in his opinion, mignt be 
adventegeous to tais company." 
Giseussion regarding the securities of the 
Company's subsi ies and affilietes omed by the estate of Robert D. 
Kaufmann. Such discussions contemplated that defendant would purchase such 
at the public sale end that the securities so acquired 
would be purchased by the Company at a price measured by defendant's 
porchase price at the public sale and some fair share of the expenses that 
he haé incurred in the litigation that resulted in the sale of such securities 
Subsequently, there were similar conversations between C. D. Kaufmann and 
J9 


defendant. Except as admitted herein, defendant denies the allegations 


contained in paregraph 7 of the complaint. 


8. ‘Defendant admits the allegations contained in paragraph 8 


of the complaint, except tnat he denies that he attended that portion of 
the meeting of the Board of Directors of the Company at which the purchase 
of the securities was considered and avers that he, c. D. Kaufmann, and 
Donald J. Kaufmann abstained from voting on the motion which authorized 
the Compeny to purchase the securities. 

9, For ensver to paragraph 9 of the complaint, defendant avers 
that the audit referred to in paragraph € of the complaint was made by three 
persons, two of whom were employees of the Company and one of whom, James 


R. Stoner, was special counsel to the Company, and that the audit reported 


1] 


that defendant's cost of acquiring the securities th were to be purchased 
by the Company was $400,729.09, sudject to minor 
reduced the cost to $397,200.29, 

10. Defendant admits that : cost reverted by th 


auditors included expenses, including lege 


contesting the wili of his brotner, Ro Soe 


as admitted hercin, desendant denies the allegations convaine 


of the complaint, 


11. Defendent denies the allegations convained in peragreph 


11 of the complaint, except that he tS what the auditors' report 
| 


the Board of Directors, and the indivi iduel defen 
acquisition cost comprised the ivems specified 
items included a portion of defendant's expenses in contesting the wail 


of Robert D. Kaufmann, ; 


12. For answer to paragraph 12 of the complaint, Gefendant avers 
that, at a meeting of the Board of Directors of the Company ned on Septenber 
28, 1966, the auditors' report was presented to the members of the Board, 
including the individual defendants. The Board of Directors, by passing < 
motion upon which defendant, C. D. Kaufmann, and Donald J, Kauf mann 
abstained from voving, ravified and reconfirmed the action taken at the 
meeting referred to in paragraph 8 of this answer, causing the Company 
to pay defendant $397,200.29 for the securities purchased by the Company 
from defendant. ; 


13. Defendant denies the allegations contained in paragraph 


13 of the complaint. 


14. Defendant admits the allegations contained in paragraph 


14 of the complaint. 


15. For answer to paragraph 15 of the complaint, defendant avers 
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that the proxy statement attached to the Nevice of Annual Meeting of 


Stockholders, caved September 27, 1967 advised the Company's shareholders 
that, in response to the letter referred to in paragraph 14 of the 
complaint, the Company has taken the position that defendant's expenses 
of acquisition were a proper cost for the acquisition of the shares. 

16. For answer to paragraph 16 of the complaint, defendant admits 
that plaintizt xested the shareholéers of the Company to. take 
action % ‘ : : bt Defendant avers that, 
as of August 1, 1 ‘ ; Lcu fendents and their spouses om, of 
record and beneficially, approximately 45 per cent of the voting shares of 
the Compeny. Except as admitted herein, defendant denies the allegations 
contained in paragraph 16 of the complaint. 

17. Defendant avers that he is without knowledge or information 


sufficient to form 2 belief as to the truth of the allegations contained: 


in paragraph 17 of the complaint. 


Francis M. Shea 
734, 15th Street, N. W. 
Washington, D. C. 20005 
737-1255 . 


Martin J. Flynn 
73/4, 15th Street, N. W.. 
Washington, D. C. 20005 
737-1255 


Attorneys for defendant Joel S, Kaufmann 


[Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] 


ANSWER OF sean laty UAL v: 

CECI BD. HAUT: 2 

Defencants Cecil D. Koufnenn and Simon Hirshaan 
answer the complaint in this action as follous: 
: 1. ‘they aémit that plaintiff seeks to bring 
this action under D.C. Code § 11-521, thet the ganages 
Claimed, exclusive of interest and costs, exceed $10,009, 
and that cefendant Kay BOSSE, & Storcs, Inc. {hereinafter 
called the Company), is a corporation which has ats 
principal office, and does business, in the District of 
Coluabia. They Geny that the individual gefendants other 
than they themselves and Joel S. Kaufrann reside or may 
be found in the District of Columbia. | 

2. Ansvering paregraph two of the coominanes 


‘they admit that plaintiff seeks to bring this action on 


benalf of himself and all other stockholders of the 


Company similarly situated. 

3. They aver that they are without mowledge 
-or information sufficient to form a belief as to the truth 
of the averzcnts of poragrapa three of the complaint. 

&. hey deny the averment of paragraph four of 
tho complaint. | 

5. They admit that the individual defencants 

are, and have since 1964 been, directors of the Company, 

@ najority of the Company's Board of Dircctors, and the 


holders of the Company positions specifica by paragraph 
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five of the complaint. Except as admitted herein they 
@eny the averments of paragraph five of the complaint. 

6. Shey aver that on June 7, 1966, defendant 
Feel §. Kanfrann purchased from the eatate of Robert D. 
Kaufmann, eeceased, at a public sale ordered by the 
Surrozate's Court of New York County, Hew York, certain 
securities in thirty-nine subsidiary corporations of the 
Company and in three related corporations at a price 
of $205, 330.03, and that the aggregate book value of 
said securities on February 28, 1966, wos $490,420.67. 
Except as admitted herein they deny the averments of 
paragraph six of the complaint. 


7. Answering paragraph seven of the complaint, 


_ they aver that at a meeting of the Board of Directors of 


the Company held on January 25, 1966, the following 
resolution Was unaniaously adopted: 
“whereupon, om motion culy made, seconded, 
end passed, it was resolved thet the President, 
C. D.Xaufmann, ve and he 4s hereby authorized 
to nexottate vor the purcnase of such minority 
4ntercots as ne deers cesirable and advisable 
on such terms and conditions as, 4n his opinion, 
might be advantageous to this compony.” 
At that meeting there wes diseussion regarding the securities 
4n the subsidiary end reiated corporations of the Cormany 
hold in the extate of Robert D. Keufronn. These Ciscuscions 
contemmiated that Jool 8. Yaufoann Would bid in such 
- gecuritics at tho auction and that the cceourlitics no ecequired 
Mwovld be purchased by the Company a a price measured 
by net dJocl 5. Kaufsann peid for the cccurstics ot the 


. evetion ané a fair ehare of the expences which he had 


Ancurred in the 14% -$h ecu tce he Bachan 
of such securtticn Subccauciutly there vere ieee 
conversaticns wetucen Cecil Db, Meutronn and Jeol Se Esufmann.e 
Except ag némitted horein they deny ¢he accanrtn 
paragraph sever, 

&. Shey admit the avermonts of para 
of the complaint, except that they aver that de fentant 
eo0l &, Kaufmann did not attend that portion of the aun 2, 
consiacered, and that ne ne yt sTondants cect D. 
Nautrann or Doneid J. Kevfanmn voted at sata meeting on 


the question of purchasing the sccuritics, 


9. They aver thet the audit referred to in 
paragraph cisht of the ccnplainy was onde by three POPSONSs 
of whow two vere enployeos of the Company end cone oe 
its special counsels that tho suditors rceported to the 
Board cf Diroctors that tha acanisition cost of éofendant 
Joel S. Kaufcann for the securitics to be purohnsod by the 
Company wea $400,729.09, subject to ninor adjustuents, 
and that minor adjuctments subsequently reduced the cost 
to $397,200.29. | oes 


10. hey admit that in reporting the acqui- 
| 


bition cost the auditors included expenses, including 
legal ces, incurred by defendant Joel Ss. Kaufmann in 
contesting the will of his brother, Robert Dd. Kautnann, 
geccased. Except as admitted herein they deny the 


avorments of paragraph ten of the complaint. 
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Ll. hey deny the avernments of paragraph cleven 
of the complaint, except that they aver that the auditors! 
report dated September 23, 1965 informed the Board of 
Director rs, and the tndivieuel defendants imecw, that the 
reported acquisition cost consisted of the items speci- 
fied in that Popone which included certain expenses of 
aefengant Joc] S. Kavizam incurred 4an said will contest. 

22. Trey ‘aemit the averments of paragraph 
tuclve except that they aver that nesther Donale J. 
Kaufmami, Jocl S. Keufnann, or Cecil D. Kautzann voted 
upon said action. 

13. They deny the averments of paragraph 
thirteen. 

34. They admit the averments of paragraph 
_ fourteen, 

~ “25. Answering paragraph Lifteen of the complaint 
they aver that in the Company 's Proxy statonent, eated 
- September 15, 1967, p- 4, the Company s shareholders were 
informed that, in response to the representations of 


plaintiff's counsel, the Company has teken the position 


thet Joel S. Kaufrann's expenses of acquisition were & 


proper coat in the acquisition of the securities. - 


16. Answering paragraph sixtcen of the complaint, 
they admit that plaintsff hae not requested the sharcholicers 
of the Company to take action to remedy the matters herein 
complained of. They deny that’ such a yequest 419 not required 
by lav, that 4t would involve pronsbitive expense, and 
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that it would obviously be futile. ‘They aver that eas of 


August 1, 1968, the indivicual defendants and their spouses 


owned approximately forty-five percent of the voting shares 
of the Company. | 
17] They aver that they are withou Knowledge 
or inforration sufficicnt to form a belte? as to the 
truth of the avernents of paragraph zeventetn of the 


complaint. 


= H'-c-# SE. Cay 
heey Ss. Cz ] 

FOL Union Yrust| Boilding 
Washington, D.C, 20025 
REpublic 7-5900: 


: s/f M4 RAY £ RR. cart 

MICHA Bh BOUIN | 

7Ol Union Trust. Euilding 

Washinston, D. c. 20035 
REpublic 7-5 200: 


Attorneys for Individual 


Defendants Cecil N. 
Kaufnann and SELES Mirshman 


[Certificate of Service Omitted in Printing] 
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(IN THE UNITED STATES DISTRICT COURT 


POR THE DISTRICT OF COLUMDIA 


Plaintiff, 
Ve! Civil Action 


RAY JESELRY STORES, Tuc., et al., Ho. 2243-65 


ee 68 0b te oe 08 ce te ae 68 te 


Washington, D.C. 
FRIDAY, February 7, 1969 
Bevositions of CECIL b. KAUPMAN and JOEL S. 
KAUFMAN, witnesses of Lawiul age, taken on benalf of the 
plaintiff in the above-entitled action, pending in the 
United States District Court for the District of Columbia, 
pursuant to notice, befere Jeanctte Karp, a notary public 


in and for the District of Columbia in the offices of 


Shea and Garener, 734 15th Streot, N.W., Washington, D-. C., 


at 11:10 a.m., Friday, February 7, 1969. 


-—- = 


APPLARANCES : 


On behalf of the 
David Pein, 
Sosesh Torar, : 
711 Sth Straok, 


Washington, Dal. 


On behalf? of def 
Simen Hirshaen: 


vugh B&B. Cox 
Michael Roud 
Union Trust 


behalf of defendant Joel S. Kaufman: 
francis Me Shea, Es 
Martin g. Flynn, 
734 15th St., U.K. 
Washin: jten, v.c. 


as 
= 
a 


Ss 


Thereupon, 
CECIL D. FAUPMAN 
a witness of lawful 


and, being examined by counsel, testifice as follows: 


DIRECL LXAMINATION 


BY MR. FORER: 
Would you state your name, please. 
Cecil D. Kaufman. 


Mr. Kaufman, you are one of the defendants in this. 


case; is that correct? 

A Yes. 

s 

Q AnG is it not correct, also, that you are 

president of Kay Jewelry Stores, inc.? 
; A Correct. © 

Q You are also a member of the hoard of directors 
of Kay Jevelry Steres, Inc.: is that correct? 

A Yes. 

Q How long have you been president of Kay Jewelry 
Stores, Inc.? 

A Kay Jewelry Stores, Inc.--since its inception 
approximately twelve years. 

Q And you have been president continuously during 
that tine? 

A 

Q And you were, uring that tine, continuously a 


member of the boaxd of directors; is that correct? 


A Yes. 


Q Do you happen to know-~at least approximately-- 


how many voting shares of Kay Jewelry Stores, Incorporated 
are now outstanding? 

A One million three, plus an odd figure--I don't know 
precisely at this mozent.. 

Q Do you know--at lcast approxinately--the total 


nunber of holders of record of that outstanding voting stock 


this writing? 


Not even approxinately? 
At this writing, no--I could guess it would be 
cleven or twelve hundred; strictly a guess. 


Could you tell us about how many votin 


the corporation, were outstanding on 


A Approximately the figure I yave you wi 1: 
of five percent in shares. 

Q What about on September, 1963?--the as 
voting shares outstanding. 

a That would be in the sane neighborhocd. 

Q Sane neighberhcod as at present? 

A .No--between that and five percent. 

Q The five percent stock dividend came after 
September, 1963? | 


A I an not sure of the date. I think you are right; 


I am not sure. 

Q Do you know approximately the total number of 
holders of record of the outstanding SONiae stocl: on 
August 30, 1967? 

A No, I don't. 


Q Same question as to September, 1968. 


a No, I wouldn't venture that; I don't know. 
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- 


What is your relationship te the co-defendant 


Q Mr. Joel Kaufman ha: a position with the 
corporation; is thet correct? 

A Correct. 

Q What is that posi 


tressurer and a member of the board. 


Q of Girectors? 
aA 


Q- Did he have those same positions througnout 1966 
sna 1967? 
aA. Tes. 
2 Were you also a cousin.. of the late Robert D. 
Kanfman who died on April 18, 1959? 
A Yes-~that was Joel's brother. 
Q I would like to invite your attention to Paragraph 
of the Answer that was filed on your behalf. 
BR. COX: ie can give hin a copy of that to save 
you from dismantling your filc. This is it. 
MR. PORER: Yes~--Paragraph 7. 
THE WITNLCSS: Yes. 
BY HR. FORER: 
Q In Paragraph 7 you will notice a reference to the 


mecting of the board of Gircctors of the company -—~ and 


23 
“throughout when I say the company you will understand’ that 
I mean Kay Jewelry Storez, Incozporated -- meeting of 
the board of directors of the conapany held on January 25, 19€¢. 


Rave you brought with you the minutes of tha: 


I oe they were just -- 
COX: We heave -- 
FORDER: Nay we see it,plezse. 
may 2s well —- 
Let's have it marked. 
COX: <-- give you a -- 
FORER: A copy of <- 


: i 
CON: flinutes Of Uuee meetings which you 


r 


asked for. _ 
FORER: Okay, good. 


COX: I will state for the record that I an 


giving to Mr. Poror minutes of a meeting of the hoard of 


Gircctors of Kay Jewelry Stores, Inc. held on January 25, 19: 


the minutes of a special neoting of the board of airectors of 
Kay Jewelry Stores, Inc. held on July 1, 1966; and the 
minutes of the annual neeting of he board of directors of 
Kay Jewelry Stores, Inc. held on September 28, 1966. 

Did I, in deseribing the first of these documents, 


say it was the minutes of a special meeting of the board of 


directors? 
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(Whereuson, the reporter read the following:) 


XI will state For the record that 


poard of Girectors of Kay Jevelry Stores, Inc. held 


on January 25, 1566;° 


UR. COX: It should be the minutes of a special 


Fhe documents that I am giving to you were not 
the complete minutes of these meetings because the minutes 

entries relating to a nusber of transactions in 
each c2se that in the judgment of counsel had no bearing on 
the transaction that u ubject matter of this law suit; 
co we have oucerptca ninutes, piesetving in thew every= 
thing that is necessary to show who was present, who acted, 
and everything in the minutes that relates to the transaction 
with Jocl xaufman which is the subject matter of this Jiti- 
gation. 

MR. FORER: Do you happen to have extra copies of 
that you could spare to us? 

MR. COX: We have some. Do you want the witness 
to have a set, or do you want an extra copy? 

Do you want tvo copies? 

MR. FORER: We are going to have these inarked. 


MR. COX: I will give you an extra copy. Ve may, 


in the course of tho deposition, want to look at it again. 
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MQ. FORDER: ould you please mark ac P 
Nepositions 
the minutes of the special mecting of Sanuary 25, 1965, 
{The document refarréd to 
was marked Plaintift Der 
€ No. 1 for iad 
UR. FORER: And thi 
Q special meeting cf July 1, sixty-six 
for identification, and the minutes cf 
will be Exhibit 3 for identification. 
(The docunents referred to shove 
oo oiee ane HO« - 
identification.) 


BY HR. FORER: 


Q Mr, Kaufman, is Plaintiff's Exhibit nusber 1 for 


identification a true and correct copy of the of ficial 


minutes of a special meeting of the beard of directors held 


on January 25, 1966? 
I should say a trne and official copy of excerpts 
from the official minutes for the meeting of that date. 
A I would say so. 
Q Is the sane thing true with regard to Plaintiff's 


Exbibit 2, as being an excerpt from the official minutes of 


a special meeting of the conpany's board of directors held on 


July 1, 1966? 
A I would so. Xt is signed by the Sccretary. 
a Isi Plaintiff's deposition exhibit 3 for 
trve and cox:rect copy of excerpts fren the 
the board of Girectors 


hela on September 28, 19 


signed it. 


2 


Oud 
axe referring 


2x; a copy of your 


look at Paragravh 7. 

& 

Q -On Page 3, at the top cf Page 3, you will see 
that it states that at that meeting--referring to the minutes 
of the board of directors, referring te the meeting of 
January 25, 1966 which is recorded in Plaintiff's Exhibit 1 
for identification ~- it says at that mecting there wes a 
@iscussion regarding the securities in the subsidicry and 
related corporations of the company held in the Estate of 
Robert D. Kaufuan. And then there is a reference to the 
nature of the discugsion subsequently. 


Will you kindly take a look at Plaintiff's 


Exhibit number 1 for identification and point out. to ma what 


in those minutes reports on, or reflects the discussion 
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1.0 referred to in Paragrajs: 7 of your Answer. 
A 


Q Ghnat's the paragraph on Faye 


enunerated on Page 2. 
Q I have the wrong one. 
The last two paragrepis on 
" Yes. 
Looking at -- -, 
They are the only paragraphs on 
ai(«AAW Yhat is correct. I said there are only tvo 


paragraphs. 


Q Lonkains 


A - Right. 
Q 


-- it states that you reported there you had a 
nuuber of inguizies from minority stockholdexs in sub 
corporations. : 

Who was a minority stockholder who inquired about 
securities held in the Estate of Rebert DB. Kauime 

A Who was the what? 

Q In Paragraph 7 you say there was a discussion 
regarding the sccuritics held by the Estate of Robert D. 
Kaufman. 3 


A That is correct. 


Q You say that; this first paragraph on 


this correct? 
It refers to 


It Gees not refer to that as such. 


A 
minority steckhelders' inquiries, of which this could be 


incuiry regarding the securities 


Kaufman? 


consiizered one. 
n 
with Jocl Kaufman. 


Who mace ar 
rt Be. 


Q 
by the xcstate of Robe 
to Go 


heid 
o 
a made one of the 


Spat would hav 
has 


a 
You mean Josl Kaufman 


One of the inguirics. 
dad to in that Paragraph. 


A 


Were there other persons who had made such 


Q 
inquiries besides Joel Kaufman? 
I think that second paragraph answers your 


A 


guestion because it says there that I was authorized to 
negotiate for the purpose of such minority interest as deoms 


desirable and advisable in terms of conditions and ct cetera. 
Q I am really referring not to authorization but to 
the inquiries you have told us -- 
A ffhere was more than one if that is the question. 
find out who they were. 


Q I an trying to 


To give you an enumeration of who they were 


A 
couldn't from recellection, frankly. 


../ . iow many were they? 


? 


of 
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I would say two or three others. 


Besides Jscl? 


a i the inguirics 0: these two or three ‘othe -s 
have anything to do with the stock held Sy the Estate of 
Ropert D. Kaufian? 

aA Ko-~they were other incividuals. 

Q This inquiry by Joel Naufman-—-that only related 
to stock held by the Estate; is that correct? : 

aA Correct. 

Q When you reportcd on these inquirics to the board 
of directors, did you inform the kLoarda of Eitrectors that one 
of these inmirics was 
respect to the securities 
Kaufman? 

€ answer would be yes. 

Q You did tell them who the inguiries were froa in 
other words. 

A That is correct. 

Q Do you know why the minutes omit any statenent as 
to who the minority stockholders were? 

A Frankly I don't think they were Snemoracode 


You mean their names weren't mentioned, 


Q 
A No. 
Q 


You just told me the name of Joci Kaufman was 


am talking about the balence--the Jocl Kaufman 
ese 


you x2ported to the board of 


Maufman nad mace an ingviry al:out 


ritics in the Estute of 


Guo-—-that certain other steckholders 
to the possibility 


corperations of the company. 


a@n't name those othcrs. 


Did you say how many of those others there WOLeE? 
In recollection I con only gay there were two or 
three others. 


I might aiso add that this was not anything 


particulorly new; that over the course of the years whenever 


I contemplated something or I thought there was a possibility 
of doing something on behalf of the company TI would get per- 
mission as a matter of form from the board to negotiate. 

Q I understand that. 


A after E got that permission, if I was able to maha 
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the negotiation, I was dutybound, as T always did, 
back to the board to set full approval 

Q Do you know why there is no reference in the 
Minutes of the Loard of directors to your having reported 
that you had an inquiry froma Joel Kaufman regarding securities 
held in the Estate of Robert Kavfman? 

”% I aa sorry; I didntt get your full gues Sone 
Lo I know why -- 

Q Do you know why. these minutcs do not resort that 


vou told the hoard of dirce ctors that Joel Kaufman had 


inguired about the possibility of a sale of securit ties in 


the Estate of Robert Kaufman? 


A; 2 : WS RHOW.e. = =Frankiy © don't 
| 


write the minutes; the Secretary does. 


Q You gave no instruction to the Secretary with 
S : y 


reqaré to the preparation of these minutes: did you? 


A No, no. 
Q Whe was the Secretary? 
Uirshman. 

MR. COX: Off the record, 

(Discussion off the record.) 

BY MR. FORDER: 
Q I assumc from your testimony that you had 

conversations with Mr. Joel Kaufman prior to Shin ResSir of 


January 25, 1966 regarding the securities held by the Estate - 


of Robert Kaufman; 
A Correct. 
these conversations that you 
subject? 


aind as to the date you just 


Shis meeting -- 

A I @on't mean thet. You just made a statement arout 
prior to a certain date. 

Q January 25, 1966 was the meeting that you first -- 
Aa I correct?--this was the first time you reported to the 
bosra of Girectors about the ssibility of the company purm 

held by the Estate of Robert RaUuLwasy;7 

that correct? 

A Ghat is correct. 

re] And you reported to the board cf directors--as you 
heve already told us--that Joel Navfnan had made an inguiry 
or discussed the matter with you prior to this meeting of 
January 25, 1356. 

A Ghat is correct. 

9 When was the first time that Jocl Feufman talked to 
you about this subject? 


A woula be hard to ansuer. I would say that it 


was over a period of a year maybe because of this lawsuit 


in the Circuit Court that he had; it went on for a long tine 
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ang he is ny cousin and we are very close and it vould be 


obvious that he would discuss a Jot of these things with me. 
Q I don't i -acussions with the litigation 


particularly. I am talking about discussions with reg:ré to 


the possibility or advisability of the company ac¢ sairin 
stock owned by the Robert Kaufman Estate. 


Have I made myself clear as te the subject matter? 


Yes. 


* a7 - ie 
Wore there a number of Ciscussions on that subject? 


Yes. 


Q And about when was the first of these discussions? 
A 


This I can't answer truthfully with accuracy. I 
can say that when Joel Kaufman found ovt that they vera 
going to auction ox put.up an upset price or whatever the 
attorneys call it; whatever those dates were was the time of 
my first discussion with Joel. 

Q Suppose I told you that the records of the ad- 
ministration of the Estate of Robert D. Kaufman show that 
the temporary administrator filed a petition whichiwals Gated 
May 13, 1965 for authorization to scll at public auction 
various securitics in the Estate of Robert D. xaufnan, in- 
Cluding the securities in the subsidiaries of Kay Sowelry 
Stores -- remember that was May 13, 1965. 3 

fhe order approving that petition was issued by the 
Surrogate Court on April 29, 1966; and that order set the 
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those datcs--iay 13, 18¢5 as the dete 
of-the petition to sell the securities; xr 25, 1966 as 
the crdcor authorizing the sale; and June 7 or $3, 19¢6 as 
the gate cf th sale -- Dees that help your establish, 
st isast rou you had the first conversation with 

. possibility of the ccnpany purchasing 


securities fren the Nstate of Robert Kautman? 


answered in part, to the previous 
cecuss thinys with re and 


Before the meeting of the board of directors? 
Ko, vefore the actual -- 
Sale. 
-- sale; because naturally he was locking for 
and opinion. 
@ sale would be June of 1965. 
2 Vould you say that he Biscusecdncnis with you 
before-~first discussed this with you before or after Juno of 


1965? 


A I would have to have too meticulous of a memory 


> 


to pin it down to a cate. ZZ am sorry; I can't do it; I don’t 


know. 


Q Thereafter, did you have other discussions on this 
Sane subject vith Joel Kevfman prior to the board of 
dixectors meeting of January 75, 1°66? 


A Yes. 


Q About iow many of those discussions did you have? 


A I guess I would pick a number from four to ten. 
I don‘ft know; they were spontaneity. 
Q Let me ask you this. 


I am going to ask you what was said in these 


discussions. : 


A That's all right. 


ekus OF each 
| 


discussion.at a time? . 


A Ko, I don't think so. 
Q Why Con't you tell me what was said in these prior 


to the mecting of January 25, 1966? 


A You are being fair cnough. I can't pin down 


precisely. The essence of the discussions vas that Joel in 
his personal discussions said that he would never allow the 
stocks -- I ama not talking abat Kay as such -- the stecks 
that were in the Estate to get in anybody's hands. - 

As I recollect, there were three or four different 


segments involved; I don't know precisely. I know that one 


wags Kaufman Furniture; another was the Kaufman Company; the 
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Swope Company; Kay stock; et cetera. 

Ané it was of importance to him to get these 
varicus aa sun : 2s h o his ovn immediate fraily 
owhe:ship and then | 

ugnté all of stuff at a subsequent auction, 

it would be possible to take the Kay minorities and 


in for Kay Jcwelry, Inc. stock which is a public 


and I said truthfully I don't know how that could 
te done because there have been previous requests made and 
the lawwers said it would be tco complex in unéerwriting and 
all the rest of it. 
thinn Chet 


the board or the company would buy the Kay stock, the kay 


shares, if he vas able to buy the same thing. 


Q Excuse me--by Kay shares; with the subsiciary 
corporation? 

A That is right; in the Estate--because they were 
not Kay Jewelry, Inc. were shares of 35 or 49 
subsiGiary corporations. 

Q Go ahead. 

-A I wir 1£ you do, I don't see any reason why the 
ponoary, would] vant them because if they fell in other hands 


there could be a source of considerable difficulty in this 


numker of corporations. 
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And he said--I can't scll it, formally sell it, 
to anybody unless I get what I censider cost. : 

And the essence of what was considered Gost -- not 
only the piece of paper the stare was written on but various 
and sundry things that rake lawyers rich, fees, eineoneyeny on 

Q wake some lawyers rich. 

The cost of a piece of pap was 
other words, there was cost of getting 
et cetera. 7. 

A Whatever thoy wore=— he said 
the cost of shares in which I agreed. 

Q He was telling you this befere the shares had bee. 

| 

at this public auction. 

} A 

Q He was telling you this after the public auction 
had been initiated either by the petitien or possibly after 
the petition had been authorized; is that conrect? 


A This I would aot know. 


Q I believe you already told us when he first spoke 


to you he told you that the upset:price was being fixed 


for sale of this stock by the Ustate. 

A fhat was during one of the conversations. 

Q These conversations really teok place vhen he 
already expected that thera would be a sale with an upset 


price; is that correct? 
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I don’t think it was as def as thate-ne. 
at least some of the conversation 
Vierc quite Gefinitive. 


She conversation in which he had tne discussion 


with you what wes the 


can't ausver; I don't know wheter he knew 
.'t know--let us put it that way. 
you know wher this convergation on true cost 
toon place, approximately? 
A As a guess I would say the true cost was only known 
after he had gotten the. shares or the bid. 


Q You told us of a conversation held nefore January 


Correct. 


Q ~- which was a meeting of the board of directors -- 
in which he said to you he would he interested in transferring 
this stock ‘to the corporation but thet, of course, he 
wanted his -- 


A Selling. 


Q In scljing it to the corporation but of course he 


would want his true cost. 


A Phat is correct. 
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Bow long betore the mecting of January 25, 1966 


at conference oceur?--or give a range if possipic. 


Y 


+ 


I would only guess without telling a falsehoou 
say some time before. 

Would you say six ™ 

I wouldn't szy 
before; I don't know the date. 

Q As © widerstand it,this ( ce, he as talking 

to you; he was saying to, you that he wouldn't se?1 his stock 
to somcone cutside the fanily. 


A No~-he never said it in such words; you say that. 


Q Fo expressed to you the feeling that it would he 
E 


undesirable for this stock to be transferred. 

a ~In strange hands--let's put it that way. 

Q And I belicve you said that he said ke wouléa't 
transfer the stock to strange hands. : 

A Ne didn't say -- he said he would go the limit to 
make sure it didn't. i 

Q That is what he said. 

A (Shakes head affirmatively.) 

Q Was it your understanding at the tinc of this 
conference that he owned this stock? 

A Not at that time. 


Q You knew, in fact, that the stock was ovned by the 


Estate ~~ 


Qh yes. 
-- of Robert Eaurman. 
A Coxrreet. 
Q And you also knew ot the tine of this conversation 
that the stock was going to be sold at public auction. 
hat is correct. 
the rest of the conversations in 
them, that you had with 
ecl Kanfican prior to this meeting of January 25, 1966. 
A Sozmewhere along that pericd of tine that we are 
soy to Joel that I felt that it would be to 
the coanany's interest and the stockholders protection if the 
c mpany owned <3 ces Vie hal no interest in his 
other shares at all. 
Q And by Kay shares you meant the shares in the 
subsidiary companics. 
A Thirty-nine or forty--whatever the number -- for a 
lot of reasons, and I did say to him then rather explicitly 
Z felt that the board would go along on purchasing these 
shares conn at the cost to him for those shares, pro~- 
viding it did not exceed the bookvalue at that date, whatever 
the date was of purchase; this I did state. 


Q You did consider that it would be in the interest 


of the corporation -- 


A Definitely. 


4} 
-- Of the company to ace 
Definitely. 
“Vas there anything vore that you can recollest 
conversations with Jcel Kaufman prior to the 
directors’ meeting of January 25, 1966? 


Well, I think that the main essence of the fact 


has been covercd. | 


Q Prior to this, prior to the meeting of Soares 25, 
1o66, is it fair to say that you had infomned Jocl Fanécan 
that you would recommend to the hoard of directors that it 
was to the interest of the corporation to buy this 
from the Kaufman Estate, and to you; that you would recomend 
that they buy it from Jocl Kaufman when, as and if he ace 
quired it paying! him for it what he considere true 
costs, including the cost of Dstate litigation. 

A Not what he considered the true cost. Yo 


after the -- 


Q Paying for it what the corporation would consider 


the true cost. 
A Phat is correct. There is a littic difference. 


Q But you would regard that as part of this true cost 
would be the cost he had in connection with the aheaeercton 
in tho Kaufman Estate. 

A Allocahly. 


Allocablc? 


Ghat is correct. 
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Did you report all this to the board of 


on January 25, 1966? 


I reporte2 my opinion. 


Dia you = 
Ane either at that mceting, or the subscqucnt 
meeting--I am not sure which--I did not want to get involved; 
= mean I didn't want to vet 
the true price and I appointed a 
Boneld tindson -- 
Let me interrupt -- You mean to evaluate? 
That is correct. 
we will get to that. 


at the June 25, 1966 meeting -- 


FORER: Excuse me--January 25, 1966 mecting 
that the price that would be paid Joel Kaufman for the 
shares would include his litigation cost; that is the cost 
or an allocable share -- 

That is right. 
MR. FORER: -- of the costs in this litigation on 
“state; is that correct? 
THE WITNESS: That is correct. 
BY HR. PORER: 


Q At the tine, did you report to the hoard of 


directors at least approximately the awount of these costs, 


A I die not know them. 
Q Did you have any ideaz ef their magnitude? | 
Mo, sir.” 


Did you know the nature of this litigation that 


Oh yes. 

Actually you have already told us thet soel and 
you were very close and he constantly kept you informed on 
this matter; is that Conners 

Aa when I said constantly I don't mean day to G2y; 
if there was some happenstance that he wanted to discus 
he did it with me or Simon Uirshman. 

Q Did you tell the board of directors about the 

| 


nature of this litigation? 


A If you mean did I talk about the Characters 


involved?--because I could have talked long abert then. 
°Q Did you tell thea, for example, it was essentially 
or included at least litigation brought by Joel Kaufinan 


and Aaron Kaufinan to contest a will of the late Robert 


Kaufman? 


A I don't remember doing that; I don't remember 


anybody had informed anybody; everybody was cognizant of it. 
Q You didn't explain the nature of the litigation 


at this mecting of the board of directors on January 25, 1966. 
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A It was a personal matter 
it was anybody else's business. 
9 Did any of the board of @irectors ask you anything 
the nature of this litication of which they vote to 
share of the costs? 
The nature of the itigation? 


Did they ask any questions about the nature of 


A I Vontt think so because they all know it, most 
of them; this has been going on fer years. 
Q In these conversations you had with fool Kaufman, 
ever susgest to you that the company could or 
auction? 
On its own? 
On its own. 
Yes--this was discussed. 
Do you reaember when that was discussed? 
We 


But it was one of those conversations prior to the 


A 


Q fell us what that discussion was. 


A Well, I think it was during one of the conversations 


where he wanted to know if he could swap the minority 


holdings for the public company holdings, of Kay Jewelry, Inc. 
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ang I was asked if I thought it was a good businc 


Nay bid on it. There were several things 
tela hin? 
Yes--this i: . of say discussion. 
But first 2 Lat 


not involve@ at all ang I was repxesenting Kay Joviciry, 


and I couldn't or wouldn't do anything cven in favor of 

Jocl if I thought it waz, he detriment of the co:pany. 
So my business diseretion or judaaent toll ne 

that it would be compictely wrong either directly oz 

First <-- 

Q Is this what you told him in this conversation? 

First--because I felt that the minute we reached 

for it and somebody else would say it's a great value--Jocl 


was not acting on our behalf; he was acting on behalf of 
the plaintiff but the minute the company as such entered 
into it I felt that somebody else might come in and bid on it; 


the price gocs out the window which I think ultimately was 


attempted. 


The point being that you had this thing, sort of 


thing happen before. The further we stayed away from it, 


the better off I thought the company was. 
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Q 
you are 

A 3 

Sy 

A -- = it wasn't quite clear--I must 
confess--whether the Court was going to put it us picceneel 

Court or the Jucge or wheever docs that was 


S$ one ball of sax and I want to bid on 


latter, this certainly was of 

nme service to Kay then would have been the 
minority holder in the other corporations in which we had no 
interest. 

Ii must tell you one other thing 
that we had up to last year a contract with Prudential 
Life, a five million dollar loan; a breach made it payable 
on demand instead of in sixteen years, in which one of the 
codicils states quite specifically that we may not buy 
any corporation or any company unless we buy one hundred 
percent of the shares. 

From where I sat it was poor judgment to fool 
around because we would then if we bought -- we have Swope 
stock, Kaufman Furniture, Kaufman stock and whatever else was 


in the package; so this was a second reason. 


(@) This is also what you told Jocl? 


A That is correct. 

Q Go ahead tith tne 

A r think L have given voy the outline. 

0) Did you ever ascertiin priox to this January 25, 
1966 meeting vhat the upset price was? 

aA Yes I heard that. 


Q Did you ever ascertain in what blocks these 


securities were to ke 5016? 

a . Kot in final, nO. I don't know: I wasatt thera; 
I had no part of it. 

Q Did Jool ever tell you? 

A I don't recall him doing so. 

Q Did you ever ask Jocl? 

A No. 

Q Did you ever have an attorney or anyone else 


check into the division of the securities to be sdle at this 


public auction; that is the different corporations, in what 


kind of lots they were to be sold? 


A As to the lots, no. The last I heard was that 


jt was one ball of wax;as to what Kay shares were in there?-- 
Yes, I know our only interest was Kay. 
Q . The last you heard before the meeting of January 25 


1966 was that the sale would ke all securitics in one ball 


Of wax. 


A I didn't hear this. This was a possibility. 
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You said the last you heard. 
The Last 
From whoa did you know that? 

A Joc 

Q Jcel told vou that the sale would be of all the 
securities held by the Estate in one lot? 

a Well, I dontt know; I can't swear which way he told 
me but it was -- I heard sonewhere and it may have heen fron 
Joel or it may have keen. fron Simon--whether it was finally 
sole that way I don*t knov. 

Q Ian not talking about the way it was finaly sold. 


I aa talking about what your un¢erstanding was prior to this 


A ‘nat my understanding was is hearsay. I wasn't 
there and I had no reports on the surrogate at all. 

Q hs I understand, one of the reasons why you told 
Joel that you recomended that the company not bid on it at the 
auction was that you didn't want the company to be faced with 

they were buying stock in corporations 
other than Kay Jewelry--other than Kay subsidiarics. 

A I did say that because we had the contract which 
forbade it. 


Q But you tmadc no effort to find out whether the 


terms of the sale were such that you would be faced with that 


situation. 
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A con't think it made any difference to me or-the 


company. 

2 You mean it wouldn't have mace any dif €ference 
as ‘te your decision if, in fact, the shares in the 
subsidiaries would be offered separately from shares 
other corporations 

A That is correct because I would not have sent a 
represcatative cither directly or indirectly to bid against 
Joel because Jocl had told me he wouldn't allow anybody to 
puy it. 

Q Tha real reason why mos Felt that vou should buy 
from Joel rather thzn by bidéing at an auction was that you 


. 


didn't want to pid against Joel? 

A Ghe real rcason is that I didn't want the company 
to pay more money than L thought they would have to pay 
under other circumstances 

Q And that would be because you would have to be 
bidding against Jocl. | 

A Ox others. 

Q or others. 

Did Joel tell you that if the company went into the 
bid for these shares he would bid against the company? 
A In so many Be I told you before that Jocl 
ue 4 


said he wouldn't let anybody bituen che shares under any 


circuustances. 
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*t want them to get 


didn't consider the company to be 
you to rescil it to the 
company. 


A Ee had not arranced te sell it to the company 


ie asked me the : i i i I saiu 
I felt that the board 
rot exceed the book -- 
believe that if the company went in 
stock that Joel would bid against the company? 
the company went in to buy it on its own. 
I don't believe Jo¢l would bid against the company 
but it would’ be obvious that the company was bidding. 
The proof of the pudding was there was a man there 
that I have known forty years and he wanted to get the 


saie delayed because he wanted to put a bid in; which proved 


it--had I had a man in -- I knew who that man represented. lik 


was an accountant. 


If XI had one of those men.or you,’they would have 
penetrated who sent then, particularly if Joel didn't bid. 
Q At that time Joel was treasurer of Kay Jewelry; 


is that correct? 


a That is correct. © zie te 
Q So let's See now as to the reasons why you felt 
that Kay Jewelry should not bid in this stock, on its own; 


the’ first reason--the possibility that the stock might be 
offered in one luwp which included shares of other 
corporations that you never checked into whether or| not that 
was true or wasatt truc. 

A If it was true we were forbid by the contract. 

Q Because you aidn't bother to check whether it was 
true or not een 

A I don't know the price that they sold it or how 
they sold it. 

Q You even told me if the stock were sold As separate 
batches so.the Kay shares were separate you still Ronen 
have Peccumonced! that the company purchase because you 
didn't want to bid against Jool. 

A I didn't say that. I said I didn't want to open 
it up so it became obvious that other people night lenter 
the bid. 

Q 
would not bid against the company. 

me wD 
A That is jcorrect. ” | 
Q You felt that if the company appeared on the date 


of the sale or a representative of the company appeared on thk 


date of the sale and bid at public auction that sould send 


UD. 
A I don’t know. 
business judgrent--right 
ness judgment, aid you tcoke 


into account when Jocl Kaufman would appear cn the date of 


sale and bid in the stock that 


of guite few years 
was involved. 
Tne man was avare 2 di had a let of 
ae OK =~ diantt want to get 
lén't be 


t he is nov. 


pid you ever suggest to Mr. Joel Kaufman that it 
might 2 good idea for hia to appear at the public auction 
and bid in the sale for the company? 
A 


Bid the purchase for the company? 


Ho--he did not represent the company in that bid 


And you never suggested that as a possibility? 


I never cid. ‘ 


You preferred to rebuy it for him at his cost of 


As loag it did not exceed the book water 
at that yezr. 
A ' 
2 It never occurred to you to send any individual 


as a atraw to buy these shares on behalf of the company. 


You have asked me that before anc I told you why 


I didn't. 


Q I asked you before whether it cccurred to yeu to 


ask Joel Kaufman to bid it in for the company. 

How, I asked whether it ever occurred to you to 

ask anybody or send souekody in, @ straw name. 
A My recollection -- 
Q Answer yes or no. 

Well I can't SES it yes or no. 

Answer it your own way then. 

Thank you. 

I told you before that I felt the aint we had 
anybody representing our Company, straw or Ament oss, that 
somebody would get wise to it anc the price of the shares 
would go up. 

I figured if Jocl did it on his own he seats doing 
it for his own family because there were a lot of other 
things involved to the benefit of his family: that this would 


be a normal procedure, 


Q 


because it's haprencd 


somcone might qcet wise to 
arransement made prior to the auction by the corporation 
with Joel Kaufman vhereby they would repurchase the shares 
fren Joel Kaufisan at a price consisting of what he raid for 
his cost of ucquisition? 
Cox: I am driven reluctantly to object to the 
ucstion on the ground that I think it reflects a mis- 
understanding of the present record. 
FORUR: “ould you mind telling me what is a 
misunderstanding. 
tm®. COX: I have not heard witness testify therd 
was any arrangement of that kind but I may be misunderstanding 
that; they had some conversation. 
MR. FORER: The answer refers to the fact that 
the -- I believe the answer refers to the fact that prior 
to the public sale -- Let me put it this way. 
Isn't it correct that prior to the auction sale, 
that is the public sale of June 7, 1966, it had already been 


understood between the conpany and Joel Kaufman that the 


company would repurchase the stock from.Jocl ‘Kaufman at this 


truc cost basis? b 
(bh: 


THE WITNESS: That's not a correct statenent. Se 


55 
nad not been already unucretood at oil. 


The statements that were made between us bere to 


the effect that I would recommend to the hoard, who weeld 


have the final approval, yea or nay that they buy tie 
from Joel at his cost if they so vote and I would TESST 


it just so long as the price did not exececd the beat: 


valuc of that ycar. 
X could not make such an agreement as 
BY MR, TORER: 

Q AS a matter of fact you reperted to the Girectors 
on January 25, 1966 that--I believe you have alreawy told 
us--that it was your recom mendation that the company should 

| 
purchase this stock for Joel Kaufman after he purchased it 


at this auction sale provided that they vould pay Foal 


Kaufman the true cost of acquisition which would include the 


allocable share of the litigation cost and yrovided the total 


price did not excced the book valuc. 


I belicve your testimony is already to that effect; 


is it not? 


A Not in those words. I will agree in essence. 


Q That is a fair sumnary? 

A Yes. 

Q And then at this January 25, 1966 noatinseenees 
having made this reconaendation to you--the -board of 


‘ directors passed a resolution authorizing you to Resa for 


ras as you Geened 


oesn't say that at all. It allows ne 
to negotiate -- I will quote %t verbatin. 
Q Whatever it is it eric I will withdrew 
the question. 
A All right. 
Let me cut it this w: never mind. 


ra 
u 


Jenuary 25, 66 meeting, had 
dy other 
ay stock from the lstete 
Robert Faufman or i it £rom Joel after he 
purchased it fro 
A I cen recollect walking into Simon Eirsiman's offic: 
one morning and Joel and he vere Giscussing this whole thing 
X was particularly concerned’ about. lie was 2 
lawyer; I am net, and there was 2a discussion then. 
Q I don't want to ask you any questions which would 


invade the attorney-client privilege. 


Was this a discussion with Mr. Hirshaan in his 
capacity as your counsel? 
A Ho--it was a Giscussion between Joel and an attorney. 


What was the substance? 


Q 
A You just said you vouldn‘t inguire about that. 
Q 


I thought you said -- I beg your paxdon. 


and counsel and client 
that is what it wae about. 
9 Mx. Hirsiman -- Was 7% Wirshnan being your 
attoriey in this matter? 


Ko--he was being Joel's attorney. 


Q sias he being the attorney for the corporation in 
natter? 

A Not at that tine. 

Q Inthis conversation? 


2 No--it was a personal invasion on my part truthfully. 


Q They didn't kick you out. 
za Yhey aren't big enouga. 
They didn‘t ask you politely. 


Don't ask me what they said; you can ask ime what I 


~ 


Q I don't think I am invading the attorney-client 


privilege of Mr. Joel Kaufman when I ask you to tell what 


you heard, what was said in your hearing by then. 
A I didn't hear them saying anything ether than the 


fact they were talking about the Surrogate Court. 


Q Do you xenember the date? 


A No, I don't. It was in the period you inquired 


. 


about. 


Q How long before this January 25, 1966 mecting? 


A * It was during one cf the discussions that I quoted 


such terms as vou dGceened 


esntt say that at ali. It allows : 
to negotiate -- I will quote tt verbatin. 


and. I will withdrsow 


never mind. 
1866 meeting, haa you 


Jeeal about the 


purchased it from the Estate? 
A I can recollect walking into § stizsan's afficd: 
one morning and Joel and: he were whole thing 
cularly concerned about. Ne was a 
lawyer; I am not, and there was 2 discussion then. 
Q I don't want to ask you any questions which would 
invade the attorney-client privilege. 


yas this a discussion with Mr. Hirshnan in his 


capacity as your counsel? 


A Ho--it was a Giscussion between Joel and an attorney. 


What was the substance? 
You just said you wouldn't inguire about that. 


thought you said -- I beg your pardon. 


Xautsian?" 
TNH VITNESS: Ne did not. 
BY MR. FORER: : 

- 9g Now, in this meeting of Sanuary 25, 1966, this 
resolution that is recorded on the secend page, you con- 
strucé this resolution to authorize you to negotiate with 
Joel for the purchase of this stock, that is this tay StOCK, 
that was at that time in the Rohert Kaufman Estate; COrlect? 

A Not entirely. I construed it to he one of inrec. 
Q It included Sngoweaetons with Joel. | 
A Yes. 
Did every director present at the meeting vote 
on thot resolution? 3 
A I den't recall. 
Q Would you look. Do you note any notation of 
anyone abstaining in this particular meetins? 
MR. COX: I think everything is in the minutes 
on who voted we have given to you. 
RR. FORER: Yes--I am sure you huve. 


THE WITHESS: Well, apparently everybaly voted 


on this one. 


LY MR. FORER: 


Q Would you take a look now at Paragraph 7 of your 


Answer again, and Page 3, the last sentence. 


It says--Paragraph 7 -- it says~~subsequently there 
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were sinilar conversations between Cecil D. Kaufaan and 


Joel S. Xaufnan. 


ations with Jool Kaufman 


January 25, 1966?-- 


it in the Ansver. 


is purchase of sccuritics fron the 
£ Robert Reufman. 


ther than? 


You have told us about the discussions you had 


prior to the January 25 meeting. 


A Right. 

Q You have told us what was said at the board of 
directors neeting. 

A Right. 

Q After the board of directors mecting, but on 
January 25, 1966, did you have a conversation with Jocl 
Kaufman relating to the same matter? 

A I believe I did. 
Q What was that conversation? 
A I am not certain about this but I do believe it 


referred to what the costs would be. I am not dcfinitcly 
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positive about this but I don't think he had gotten all his 


costs together at that time, that is legal fees ana what he 
was voing to be confronted with. 
9 But he gave you seme idea of the amount. 

it vas sub- 


3 


sequent thereto or another meeting that I appointed a 


committca to find this out. 


Q What was that conversation ebcut? 


A Detail is very difficult to recollect except to 
say that the essence of it was probably that re wanted to knot: 
when the thing was going to be transpired or when at woulda 
be a fait accompli. And I said we can't Go that unti2 you 
get al] your costs tose 3 tcaplOLred » and 


explained the company would have to do that. 
conversations. 

Q Did you have other conversations with him on 
this same subject; that is the purchase of these shares 
subsequent to tha mecting of January 25, 1966 and the actual 
auction sale in June of 1966? In other words, we are 


talking about the period between January and June 7 or 8, 1964. 


aA If there were they were relative to the same thing, 


yes. I do believe that there was seme discussion but what 
| 


was involved as parcels or picces I am not sure and I must 


admit I have a cloudy recollection of whether he told me or 


5 
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Gian't tell me that it would be put wp in pieces or 
whole hall of wax. 
Q You say 
whether this had sometiniay 


beccase as I recollect the s3le 


on t-, ”~ to . o 
some time srounl Jone of 


sO. 
this clement of the time betweon 
would say thet -- well, there 
invelved about settlement and other things. 
Is it fair to say that it was your understanding 
public auction of June, 19€6, that 
=. an +2 2 


Fauticon would bid fo. the shares ena thar if he houghnt 


- 


them he was going to resell thea to the company? 


A Under the same teras and conditions as 

t--the actual price, along 
indicated. 

A I also. believe that during that period there were 
other conversations relative to the settleacnt. TJ don't 
know whether it was in that period; you will have to ask 
Joel because he has a better recollection of the periodic 


timing of these things than I. lie was iore deeply involved. 


I think in the time period there was some matter 


of settlement offered by or suggested by the Court and thexe 
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Was Some question whether he sho ic 
I said I would if I were your; of te tle: 
final clement Mr. Veiss 


discussion I believe. 


with 
Jane, 1966 that it was his understanding th 
would ‘buy the securities from him if he houdht thon 
seecton 

A Correct. 

9 Do you have any notes er records of any of these 
conversations? 

A Now 

Q Were there any ictters exchangeti between you and 
relating to this matter? 

A hot at all. 


Q You havs no notes or memoranda of these convers2 


No Ido not. If I did I wouldn't be so vague as 


‘ 


to dates. a 


Q Yes--I understand. 
Let's cone to this meeting of the beard of 
Cirectors held on July 1, 1966. 


(Whereupon, a short recess was taken at the 


xyaquest of the reporter.) 


Q | 24 you take a look at Plaintiff 
Exhibit ide at shich is the minutes of the 


of cirectors of July 1, 15966. 


for the prenaration ef this report? 
the preparation--I don't know who 
I appointed this comaittec. 
12] 3 this meeting of July 1, 1966--you must have. 
A Yes. 
Q ™3s5 is not the meeting at which they presented 
the audit.- This refers to a reporteprior to the audit. I 
don't want to mislead you. 
A 
second. 


Now, what is the question about this? 


Q At this mceting there was presented to the directors 


a report by--prepared by these three gentlemen; right? 
A Correct. 
Q Obviously the report was prepared prior to the 
mecting. 
A Right. 


Q How aid this report get prepared? pid you tell theste 
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gentlemen to prepare the report? 
A I told these three nen -—- und by identity Janes 
Stoner is an atterncy; and Donald Nedsen is a CP? 
Jack Liitarchik--and their requirazent was to find out 
exactly what w S paid for these share é get tie bills 
from Mr. Goel Kaufman and to allocate within their Giscretion 
the cost. 
Now, Jocl ha@ made the statedent he vould 't sell 
it unless he got his cost out of it. 
Q Take a look at the third pase of those “Seties - 
| 


Now the third page of those minutes author 


audit; correct? 


Q So that this report which is referred 
second page was. not the audit which was authorized, 

A That was a sumrary, preliminary thing. 

Q Who told Messrs. Stoner, Hudson and nihtarchik to 
= this report. 

A Well, first of all they had to be appointed a 
committee and Non they had to be charged. 


Q Who appointed them? 


A I dia. 


Q When did you appoint then? ‘ | 


A I don't know; I think it was done at a previous 


meeting. 
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Q 
A Yos--I am not sure when. 


ie. COX: GFE the record. 


MR FORER: ) the recore. 
BY MR. FORER:- 


Weuld you tell us what your best recollection is. 


My best recolicction? 


iow this repor 
A That I appointe nis committee of tha three mon 
that I mentioned before and they were to cet -- they made a 
report at this particular meeting. 
Q An’ the advisability -- 
Uun? 
Go on. 
July first, 1966. 
ov it is correct; is it not?--that there was no 
ef the poard of directors of the company between 
Septenber 28, 1966 and July ~- 
A No--Januz2ry. 
Q Excuse me--January 25, 1966 and July 1, 1966. 
I vould have to say the minute books would record it. 
We. COX: We are informed that is the casc. 


MR. FORER: Can we stipulate on that? Is that righf, 


lic. Hirshmnan? 


MR. HIRSUMAN C: sed me for all the minutes 2 
off the record. 
‘(Discussion off the record.) 
MR. FORE: Can ve stipulate? 
HR. COX: I will so stipulate subject ty) es of 
the minute book. 
BY MR. FOREN: 
Who was Jancs S. Stoner? 
A Ke is an attorney. 
Q What connecticn, if any, does he have with Nay 
Jowelry? 
A is on a retaincr. 
Q he in the office of your general counsel, iit. 
Yirshnan? 
A No-~he has his: own office cutside our building. 
Ne is an attorney who represents the corporation. 
When requested. : 
But he has a retainer. 
That is correct. 


Who is Donald E,. Eudson? 


Donald 2. Rudson was a former CPA at the Touche, 


Ross accountant firm and I orployed him some years) back as our 


comptroller which he currently is. 


Q At this time he Was an enployec of the conpany. 


A Correst~--he is conptroller. 


Q Jack Rihta 
A He was also formerly Ross and Was 
employed by re for the 
At that tine } 
with Kay, yes. 


sopy of this report that is referred 


have been able 
ere was no written rerort. 


THE WITNESS: This ves an oral report 


pees Aste 


recollecticn. 


2 Could you tell us the substance of this oral 


report. 


A I Gon't recall. the substance. It had to do with 


this particular proposed purchase of Joel's minority purchasc} 


Q To yourrecollection did it sive any information as fo 


ed 


acquisition costs of Joel Maufman? 
Is that not in the next mecting? 
The next meeting they presented the audit. 


This was before the audit was made. 


A The audit would not have been made in -- would not 


have been in here. 


mR. COX: Off the record. 
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(Discussion off the record.) 

MR. PORER: Rack on the record. 

BY HR. FORER: 

Hr. Kaufman, look at. page 3 of the 
there is a reference to $411,000. 

Where did that Ligure cone fron? 
represent? 

A I think it came as a result of queries 

Kaufan as to what the aggregate sue might be 
zpproved that the corporation would buy these 


figure not to excecd four cleven. 


Q EBarlier it had been understood that the company 


would pay no more than the hock value, the aggregate book 


value. x 


A Yhat is correct. 


Q What was the understanding if you had any? Or 


was it reported what vas the book value? 
| 
A The hook valve in recollection was somewhere 


around four hundred ninety. 


Q Going back now -- It is apparent; isn't it?--that 


Messrs. Stoner, Hudson and Rihtarchik must have reported at 
least an approximation of the costs. Is that correct? 
A Sonething comes back to me. I think that they had-+ 


Rihtaxchik had gotten the biils from Jocl and as I recall 


there was one itom that was still in question, or one bill. 
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positive of because I was not 
he comnittee; I never interfered with then 


thi this is 


jon--what 
2 as extended discussion as to 
hase? Can you recall th 
sumnarice it? 
bably asked 
x. Cox oz Professor Co Harry Watkins of 
Bankers Trust cr ons of the others that are not involved in 
the cay-to-day conduct of : ie know 


what they were asked to : : te ew 


Did any director ask why the corporation had 
this stock on its own at the auction? 


fot to my recollection. 
fhat subject wasn't raised at all? 


I didn't; the company didn't. 


It wasn't raised at all at the board meeting. 


A Not to my recollection. 
Q Was there any discussion of what would be reported 
to sharcholders with regard to this pyrchase of stock from 


Jool Kaufman? 
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A XY don't think there would be any di sce 23sion 
at the board nceting of that sort. We are a@ public company 
and Sanearer is necessary to file we file and I think it was 
all disclosed. I don't know chat number. 
Q Go you renember any questions that m 
the boarg of directors did ask at this neeting about this 
transaction? 
A Well, this is a very 
answer today. Socone might t have asked how many com cari 
were involved and was it advantageous or disadvantagecas. 
They may have asked how it came ekout. 
Did someone ask how this arrancencnt cane about 
No, I mean how a glob of 39 eae cane 
to be availabic? 
is right. 
Q Nobody asked how it came about that Joe) was 
: | 
selling it to the corporation rather than buying it fron the 
corporation? Nobody asked how it came about that Jocl was 
selling AS thea corporation? 
A I think that was a foregone conclusion of why he 
would sell it to the corporation because first of all they 


were a minority: second of all, we wanted to do it. 


Q When Messrs. Stoner, Rudson and Rihtarchik gave 


their report it was on the basis of that report that the 


That indicates -- and I Lelieve you said they 
e at least ene itea was still 


Gi 


I don't remember. t wasn't ind 


S On 
the understanding that -- or on the assunptioz 
of tke price to be paid to Joel Yaufman was his alloceble 
ghare of his litigation costs in connection with the Litigatids 
in the Estate of Robert D. Kaufman. 

A Correct--because ne made it clearly understood 
he wouldn't sell unless he got his cost. 

Q By the way, Gia you know in this litigation the 
two parties attenapting to upsct the will were Jocl Kaufman 
and his brother, Aeron Yautman? 

A Oh yes. 

Q So was it your understanding that when Joel was 


referring to his costs of litigation he was including 


Aaron's costs as well? 


A Frankly I never looked at it that way. It was Joel {s 
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i 
responsibility ; a ssed with Goel. Ne was the 
involved. 


it vould Fare) 
the costs litigation withowe dividing it betueen Jocl ani 
A&ILON? 

A 

Q Is it correct that 
three gentlemen to make the audit referred to in the 
adopted on July first, 

aA This was one 

Q Did you give thei any instructions on preparation 
of this audit? 

A Yes. 


Q What instructions did you give then 
a y 


A I said first of all they were te find out the 


precise purchase of the shares from the Court and they were 
to find out the precise billing that he received and they 
were to use their best judgment collectively as to the 
allocable shares that were within their judgment fair to one 
package against another and so forth. 

Q > When you say bills that he received, by he you 
mean Joel Kaufman? 

A Joel. 

Q By billing you are referring to the bills incurred 


by him in this Estate litigation; correct? 


is correct. 


even Knov whether 
truthfully. 
At least you didn‘ 


thi 


Do vou have with you the copy of the audit that 
was eventially made by this cosmittce? 
a Do I? 
Q Yes. 
Ho. 
I am sure your counsel does. 
—%. COX: We do. 
ROR: tay we have this marked. 
MR. COX: I will give you this document which 
headed -- Report, September 22, 1266 -- adaressea to tiie 
Board of Directors, Kay Jewelry Stores, inc. 


It consists of two typewritten pages, the second 


of which is signed by Hudson, Rihtarchik and Stoner, and 


there are attached to it six pages of henawritten schedules. 
I am not sure that I an in a position to tell 
whether the Last handwritten schedule attached to this was 


in fact attached to this document as jt was delivered to the 
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board but we are giving it to you becau 
Relne re to this revort. 
MR. FORER: Off the record. 
(Discussion off the record.) 


On the recore. 


referred to abovi: 
were marked Plaintifé } 
Exhibits No. 4 and 
identification.) 
IM. FORER: The parties stipulate that 
Plaintiff's Uxhibit 4 for identi lication is a Assis, SoS of 
sten cepyrt referred to in Plaintiff's exhibit 3 
ification and is a written report handed to the 
board by Mr. Hudson, Donald Yudson, and signed by Mr. Hudson, 
Mr. Rihtarchik and Mr. Stoner. 
Is that a correct stipulation? 
MR. NX: I am prepared to stipulate. 
I want to be sure -—~ Nr. Boudin? -- you ar 
that all of the handwritten schedules attached to the two 


typewritten pages were submitted to the board. Are we 


Clear about that? 


NR... BOUDIN: I don't have any reason to doubt it 


but I will be willing to check it for you. 


Do you know, Ix. Hirshman? 


: ITN MAN. 
HR. RINSIAN: 
rn aia 
and iir. 


orrv. We have agreed; I will 


I aa prepared to stipulate that those were 
attached to the exhibit. 
all I aw talking about now. 
off the record. 
record.) 
stipvlated that Plaintift's 
Exhibit 4 is a true copy of that rcport. 
Can we also stipulate that -- 
MR. COX: Yese 
BR. PORER: Can we also stipulate that Plaintiff's 
Exhibit 5 is a true copy of tne compilation made in 
connection with the audit by this comaittee kut not presented 
to the board of directors? 
mn. Cox: I am going to defer to ir. Poudin. 
MR. BOUDIN: I do. not think that is accurate. 
MR. FORER: Why don't you make it accurate. 
MR. BOUDIN: It is difficult to go further than 


say it 4s a paper apparently prepared later in connection 


or supplementing the original September report. 
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MR. PORER: Was this moun by sone ee of the 
audit conumittee? Can 
MR, LOUD: 
FORER s Levees 
CON: I think we 
you who dia prepare that and we will underteke 
if we can. 
> record, 
> record.) 
Tacx on the record. 
LY ER. FORER:s 
a) Looking at Plaintiff's Exhinit number 4 for 
| 
identification, docs that show the ehares ef stock which Ui 
corporation purchased fron Joel Kaufman? 


A Since I never audited this myself X have to 


° : | 
presume that it docs. 


Q Which schedule shows the stock that the corpors tion 
purchased from Joel Kaufnan? 


A Presumably this schedule shows the shares. 


Q Which schedule? A, B, C, DBD, E, or what? TT belicve 


it would be more than one schedule. 

A No, it would be C only--securities of 40 Kay sub- 
sidiary companies and 2 affiliated conranies acquired fron 
the Estate of Robert hb. Kaufmann, Deceased, for the book 


value as of February 28, 1966 totaling $490,420.67. 
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F--\oulan't that he in addition to the 


aid you say? It is E talks about preferred 


££ the record.) 
On the record. 
BY HR. FORTR: 

Q Is it correct that the total price paid to Joel 
Kaufman for this stock is the figure appearing on the bottom 
of Plaintiff's Imhibit 5 for identification; namely, 
$397,200.29? Is that correct? 

MR. COX: We will stipulate to that. 
I don't know the precise figure. 
know it is three ninety. 
MR. FORER: Can we also stipulate that th. 
en is correct; namely, that was done on the basis that 


legal expenses were $191,670.26 -- 


Tis WITZESS: don't know whether you can because 


on page 


FOPLR: ~— and cost of stor S AEE ta VEN 
I don't know. 


MR. COX: Off the record. 


On the record. 
x identification cane fren the 
puiewiaccds | 
BY MR. LORLR: 
Q At this ee Septen 
recorded in Plaintiff's Exhibit 3 fo 
any member of the board of directors obyect t 


resolution 


ox Latifying and 
the purchcse of stock from Joel Kaufman? 


A I don't Sanfeer SO. 


Did any of them question the anount of the cests 


uisition listed in Schedule A, 


Q Did you read the report which is Exhibit 4 For 


identification prior to the meeting? 
A Prior to this meeting? 
Q Yes. 
You mean this hearing? 
No--prior to the meeting at which -- prior to 
| 


en the same yeport the same time 
She report. 


in the meetinag? 


Ite é i 

that is, the notice of annual meeting of stockholders 
Gated September 23, 1366 -~ wait,nold on--before that -- 

XY would like to ask for Iten 4. 

MR. COX: Mr. koucin, can you respond to this 
reauest? 

HR. TORER: Let me read this in the record. 

Iten 4 calls for all data submitted to the 
auditors of Kay Jewelry Storcs, Ine. by Joel S. Yavkma 
for the purpose of preparing said audit of September 23, 1966} 


only data that wa have been 


able to locate is in the posession of Joel Kaufman -- 


MR. PORER: We can ask him for that. 

MR. BOUDIH: <-- whom we would prefer you ask. 
MRe FORER: Let me ask for -- 

MR. REIN: Off the record. 


(Discussion off the xecord.) 
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HR. FORER: vack on the record. 
BY MR. FORUR: 
Q Prior to this nocting of September 28, 
srt know what data Mr. Joel Kaufman had givon to 
auditors? 
Ro. 
BR. ; XI would like 
of items ¢ and 7. 
I take it thst 
material sent to stockholders. 
MR. FORER: Six is notice of annual meeting, 
Gated September 28, 1SEéG. 
MR. COX: ALL right. fere is a.copy of the notice 
ef the anaual meeting of stockholders, September 28, 1966. 
MR. PORER: Off the record. ! 


(Discussion off the record.) 


MR. FORDER: Back on the record. 


Will you mark this Plaintiff's Exhibit nunbex G for 


identification, and mark that 7. 
(The docunents referred to abov¢ 
were marked Plaintiff Depositiots 
Ixhibits No. 6 and Rs 7 for 
identification.) | 


MR. FORER: Off the record. 


(Discussion off the record.) 


Deposit Bxh > abe and 7 for identification 
are true copies of u to ba on their face. 
r 
MR. 


SR. FORER: Let th: 


the plaintiff. 


Sack on the record. 


£ the record. 


o Now, Z want you a look at page 4 of 
Plaintiff's Exhibit 6 for identific the paragraph 
"On July 1, 1966.-."- paragrarh just 
above the Heading “Employce Qualific: r Flan”. 
A Did you have a question? 
Q Have you read it? 
Yes. 


Sy question is this -- 


Prior to sending out this notice of September 28, 


1966 was any other information sent to the stockholders 
regarding the acquisition of these shares from Joel Kaufman? 
A Not to my knowledge. 


Do you believe that this was the first item of 
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information sent to the sharcholdere 
A. Gonecral stocknoldera--I belicve so. 
Q General stockholders. 


Yes--I belicve so. 
Q Look at Exhibit 7 for 

also a reference to this acquisition, on 

Am I correct in saying that betwcen ti 
wnich is marked Exhibit 6, the notice of tha 
Sevtenber 23, 1966; and the 
there was no other material - 

shares fron Jocl Raurnan? 


minste. You sot ma crossei up. 


any other notice, 
Q Is that sixty-cight or sixty-six? 


A You gave me sixty-seven first and 


Q No, I didn't mean that. 
A That is what you said. 


Q On September 28, 1966, the stockhoiders tere 
informed akout this acquisition as appears on Page 4. 


A Correct. 


Q Then they ware given sone information about it in 


the notice rolating to the annual nesting Sentember 27, 3967 


. : s 


which is Plaintiff's Exhibit 7; is that correct? 


A That is correct. 


Inketveen these two notices there were no ether 


o stockholccrs. 


The way you asked the ques ion 


I think now we can button up the cos 


> 


forth. 


sshibit 7, thea paragraph dealinc 


the acquisition of these shares froa Jocl Ravfiaan -- if you 


will take a look at that 
these figures correct in that, 


value on February 28, 1966 of 


re! 


“—s = 2 or a aan cad 
cnc company was S256 35028 


- ~- 


Tr) aS Lat Corceets 


Correct. 


Q Is it correct that the acquisition cost to the 


company of all the shares acquired £rom Joel Kautaan was 


$397 ,206.292 
A That is providing there is no adjustment because 
that one thing points out there was an outstanding bill. 
This is the adjusted price. 
If that is the adjusted price then that is right. 


Is it correct, that as of this total consideration, 


of $205,330.03 was regarded as representing the price 


paid by Jocl ‘Kaufisan for the shares in the judicial sale? 


A That is: correct. 
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| 
Q Ang it is also correc i Ot?—--that | ithe sw. 
of $191,670.26 was 
to the shares murchase? from docl Kaufman of 
expenses incurred in accuiring such shares. 
A Correst. 
Q Including attorney's 
fees, travel and other 
Correct. 


FORDR: Ye have completed; thank you very much. 


COX: tr. Shea, do you have any quéstion: s? 


nave no questions 

wiltiess, but lL think Mr. Boudin -- 

MR. BCUDIN: I have not & question. 

MR. COX: Mr. Boudin has asked me to observe-- 
and I think the observation should be made--that on Exhibit -- 
_the schedules which are part of Exhibit 4, that we believe 
that on the first of those schedules, to wit, Schedule A; 
at the foot of the page there are some figures that were 
added to this schedule after the beard of directors meeting 
at which the schedule was presented ond which wore! therefore 
not on the schedule when it was shown or delivered to the 


members of the board. 


NMR. FORDER: Can you indicate what they arc? 


MR. COX: Can you tell him what ones we think that 


below the number of 


S0GBIV : 


Those later additions were not 
to the board of dircctors. 
Anything clse? 
ROUDIN: ‘Turning to Schedule 5 
FORER: Exhibit 5. 
DOUDIN: -- there may also be additions on 
that schedule below the figure $6,570.90. 


MR. RMI: We ds not know that Exhibit 5 was cver 


presented to the Board. 


BR. BOUDIK: t is corrcct. This appears to be 
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a later addition to Uxhibit 5 itselt. : 

MR. FORER: Anyway, if you compare that with what 
the xeport to the stockholders shows they jive I believe. 

GUS WINESS: That mikes it 

MR. FORER: In other words, 
that Exhibit 5 was a final aadjuscrent I think. 

XY have no gusstions. 
SHIA: 2 have ae euestions. 


RY: Do you waive signature? 


MR. COM: I think Mr. Kaufman weuld like to read 


this. And do you want it signed? 
UR. FORER: Me may as well. 
ana sigtatuic. 
(Whereupon, at 1:25 pen. : of the 
deposition of CDCIL D. KAUPMAN was concluded; en 


proceedings xecessed for lunch, to resume at 2:00 p.sm.). 


I have read the foregoing paqes which contain 
a correct transcript of answers made by me to 


the questions therein recorded. 


CECInD D. RAUPHAN 


88 


APTERNOON SHOSTON 


Phereupoen, 


ATI 


eater oath 


aguly svorn 


. 


Doing examined by counscl, 


VVAMTEASION 
LXAMINAT Id3. 


MT THe 
atcedbive 


Mr. Kaufmon, wi state your nane and 
You want my hone address or 
office? 


fe) Anant more; either onc 
7~ — Se - ————s ——_ eee oowe 


A (1325 New York Avenuc, Northwest, Washington. 


Q You are a defendant in this case, are you not?-~ 
vr. Kaufnan. 

A Yes. 

are you an officer of hay Jewelry Company? 

I aa. 

What office is that? 

Treasurcr. 

How long have you held that office? 

‘Since the inception of Kay Jewelry Stores, Inc. 

When is that? 


I believe it was 1953. 
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Are you also a director cf Kay duwelry Company? 

7a I an. 

+9] You long hava you been a 
Compiny? 

A Ste 2 of 

Q are xrelatca to : D, Kaufman. 

A Ue was my brother. 

Q When did he dic? 

A Rpril of 1655. 

Q At the time of his death there a probate 

| 
proceeding that you are acecuainted with?--someone Files 
probate to prove a will? 
Geatiie yeose 

Q Who filed that? 

A XI believe the filing was hy ¥% 

Q Under this will, who was to 
of Robert D. Kaufman? 

A With the exception of cne corroration I believe 
Weiss got the entire balance. 
Q And did you institute a will contest to change the 


validity of that will? 


A Yes. 


Q Did you institute that ky yourself or aid someone 


join with you in it? 


“AR My brothor, Aaron. 


is it true : : ec setting 
would 


hat had 


The second will called for ny children to receive 
Estate and Weiss to reecive the othar half. 


And 


Is it fair to say that the purpose oc tiis 
to have the Estate, and the property in 
Rokert D. Kaufman come to you and your 
brother and your children rather than to Hr. Weiss? 
Was that really the nature of the litigation or 
your interest in the litigation? 
A Well, there were several factors that made tie 
Litigate. 


ur. Weiss had taken charge of my brother's 
pis seek" 


affairs for about ten yeers priox/and there was just an 
impossibility for me to live with Mr. Weiss in anything; 
he was an impossible man to deal with. 


Q Will you answer the question. 


The cficct of the litigation would be for the 


ri . 


ic 
“hdd, Dy 


$1 


- 


property of vour brother's Estate to yo to you and: your 


. . 
brother and your children; is th Correce? 


che vitness hes already 


tne second wili vould ide in fifty percent to 
Weiss and fifty percent to hi 
children. 

BY WHR. REIN: 

Q Are you contesting that will, also? 

A I am, 

Q If you succeed in setting thet will aside, how 
would the -istate be Left? 

A You mean the next will in Lise? 

c0] Yes. 


a I don’t know what this is, other tha: 


: : > : ~ ! 
Mr. Weiss is not mentioned in any will other than a 


fergiveness of debts. 

Q And who are mentioned eventually? 

A It would he my brother, Aaron, and ny two) 
children. 

Q And yourself? 

A No. 

Q Did you retain a law firm for the purpose of 
instituting this wild contest? : 

A Yes. 


Q Who did you retain? 


have an associate Ae them? 


Milton Levy. 


you and your prothner, 


Day and Lord? 

wy brother, Aaron, anc retained thea. 

As ZT understand it; Loru, Day and Lord brought in 

Is that correct? 

Theat is correct. 

What arrangenents did you--you and your brother, 
Raron, heve with Lord, Day and Lord, or with Mr. Levy 
concerning this will contest? Did you come to some under~ 
standing with them about the nature of your feelings at the 
time of the retainer? 

No. The only understanding at the time was that Mr. 
Hilton Levy -- this was at that tine -- 

Q What time did you refer to? 
It's awfully difficult for me to YCHOMDEX « 
Hay of 1959? 


This was in 1959 I guess. 


you instituted the contest shortly after your 
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brother's death and your brother diced on April 18> 
a I don't remember whether it was May o 
can't Le specific. 
formed me they would have to brirg 
Milton Levy was brought <-- 


Q What arrangeaent did you have with 


MR. SHEA: I wonder if the witness 


TUE WITNESS: IX haven't finished. 


courtroom procecdings an 


g 
MR. FORER: Contingency. 
THO WITNESS: -- for one-third of the Estate which 
was later changec. 
BY MR. REIN; 


Q Did you have any agreement with Lord, Day and Lora 


to pay them fees? : 
4 rwherael < ¢ € We 


A 


I might say at Lord, Day and Lord tarry Rutick 


had represented me personally in many tax matters and various 


other things. Mea was a member of the firm of Lord, Day and 


— 


Lord, and I more or less threw myself in ur, Rutick's 
lap. 


Q Was it understood they would bill you fer the 


* + / 
(et ley 


you heve heard the tentimony that in 
re were certain 
ralyy and these stocks 


were pnt un for public 


tr. Grai, who 


snoxary recciver the cstate of 


< % H a ao. 2 -='- 
&&> 2A —— . ox errr errr 


somewhere along oe ’ pord, Day and Lord 
informed me that he + etition the Court to sell 
the assets. 
Did you ever sce a Copy of that petition? 
I might have. 
Q las that petition approved by the Court?--the 
petition to sell the stock at public auction. 
a Yes. 
Q Do you know when the petition was £iled?~-about 
when? 


A Ko. You mentioned some date earlicr. 


Q The Court records say vay 13, 1965. 


Would it be fair to 
your attention shortly thereatter? 
A Yes. 
~ 49) Did you ever see a sepy of the order o 
approving that application and ordering the 
aA I an pretty sure I must have. 
you mark that as 
(The documen 
was marked Plain 
Exhibit No. 
BY UR. RELI: 
2 I show you what has been marked 
2 


Lahipit & waich is heaaca proceedings at Surrogate [Court of 


the State of New York and it is indicated it was filed on 


April 29, 1966. ‘ 


I ask you if you recognize that as an order of the 


Court approving the petition of temporary adsinistrator for 


the sale of stocks. 
a I think I saw this--yes. 
MR. REIN: Can we--subject to whatever check you 
want to make--agree that this is a copy | 
MR. Sure. 
MR. REIN: Let me show 


would you mark this 9, and 10. 


She docusents referred to above 


wo tet. 
ea ee 


you what has been marked Exhibits 9 and 10; 


eing those 


ean identify then. 


aia SOxxty-—yes. 
I don't believe I would have seen this one but -- 
ER. REIZ: Can we agree that 9 and 10 axe 
accurate copics? 
Do you know these are the originals? 
RELliz These are copies. 
SHEA: You know they are true copics? 
REIN: Yes. 
WITKESS: Off the record. 
(Discussion off the record.) 


MR. REIN: It is stipulated that Kxhibits 9 and 1.0 


are true copies of 1.--the report of sale, which is 9; and 


10--the order confirming the sale. 


BY UR. ROT: 

Q When did vou first discuss with 

the company bwyins the 
scecur’tics or some of the sccurities which vere in the Robert 
Kaufman Estate? 

7 To make a lenathy answer-~if I may--iay cousin and 
myself have had a very clese relationship over the. Ect 
years; more like brothers than cousins. 

. for me to go in and 
something with him or hin to come in my office 
something with me. Whis happens generaliy when two people 
‘are in the same business together. 

Z think the tirst time I ; wath hia-mend 
this was not only business of Kay Jewelry Company--was beck 
at the tine of the first trial in 1835S before Seats COR, 
in New York; there was a discussion of settlement. 

Q When was that?--and you 


possibility of Kay Jewelry buying? 


A I didn't : cay Sawelry buying 


Q My question -- When did you first discuss with 
any official of Kay Jewelry the possibility of Ray gevelcy 
buying sccuritics in the Robert Kaufman Estate? 

Not just the Estate; Goneratny when did you first 


discuss that specific question. 


this. rah ac this was c: 
It wasn't just Kay Jewelry. 
have ayy Giscussion with Kay deve: 
buying anything 


A NO. 


KRaufiran Esi.. 
have taken 


schon th : Ne ; Graf's 


In other words ‘3 i 2 time after Nay 


I belicve so. 
9 Your discussion vas with whom?--with your cousis:? 
A with my cousin. 
G bia you ever Giscuss this question with any other 
official of Kay Jevelry? 
A Simon Eirsician. 
Q Did you discuss it with him in his capacity as an 


official of Kay Jewelry or as your private counsel or can 


you separate the two? 


A I don't think I can separate the two. Si has hiv. 


99 


Closely associated with me ever since ave b the 


retail business and we have been very good fxiena: I have 


sy Giffercntiated as to whether it 


Jewelry Company, personally, cr any other vay. 


Q So nake my question clear--I don't want to go 


into any auestion of your lewyer privilege; however if 
you were having a 
.as an official of Ray Icvelry Company n't think you are 
entitled the privilege. 
I am asking vou ne a. he whether you 
was a lawyer-client discussion or 
Hirshnan as an official of Kay Jewelry. 
th. Vhacé 
I have never difforentiate 

will talk about Kay Jewelry Company, or we will tal about 
this personally. It is impossible to break thi down. 

Q Can you tell me, if you Gon't recail exactly WReN 


it was, what the discussion was with hin, the first discussion 


you had? 
A You are referring after Nay of -- 
Q R€ter May l3--yas. After the administrator hed 
filed a petition to put the stocks up for public auction. 
A Well I think I told Mr. Hirshnan and ry couata 


Cecil Kaufisan, that I was going to bid in this, and 


proviously had no idea of how much; when I first started I 


had uncercgonc 


somebody wanted to 


expenses that I havo had. 


coins 


any comaent? 


Q 
wire these stock 


a voluntary statement on my 


cone with respect to the 
question of the conpany buying, ac uiring the stock? 

A I really don't know. 

You are talking about prior to the actual--to ny 
actuzliy getting these securitics? 

Q Yes—-prior to your getting the securities; did 
have any Giscussion with respect to the company acquiring 
securities? 

HR. SBEA: “Resiinter £rom Joz1? 


BR. RSIN: Acquiring it in any fashion. 


WE WITKLS There wasn't any as far as I was 
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Concerned because I told thom what tr vas going to co, 


a 
BY UR. REIN: 


Q x Show vou WhAe has been marked for identifica 
a3 Plaintiff's, ushibit 1, which is a meeting of the 
of directors of Kay Jewcizy on January 25, 1966. 

Did you attend that Reeting? 

A Yes. 

Q Was there any discussion at that = 
Tespect to the corporation acguiring securities 
you or from anybody elsa, securities 
Robert Kaufman? 

A I assume you are referring to this pace 2--thic 
statcnent of nunber of inguiries from minority stockholders; 
is that correct? 

Q Yes. 

a I don't believe this Was a primary base. There 
had been a nunber of inquiries from other minority stock- 
holders, 

Q Was there any mention made at this inecating of the 
Subject of the Sscecurities in the Estate of Robert Kaufman? 


A There could have been; I inagine there was. 


Q Had you discussed that question with your cousin 
prior to the meeting? 
A Ican't recall. assume I had--yes, 


Q You had? 


J wor Cis with hin sesor 
a yor Gisc : with him prror 


3 ein t= es 
XY wouldn't remember. 


4 see 
Se RET 


MS. REIN: him a copy of his Answer. 


with to correct your 


you Giscussions with your cousin on 
te the meeting of January 
SHEA: I think he answered that he had. 


MITIUESS I had Ciscussions since 1958. 


had you @iscussions with your cousin 


with respect to whether or not you would purchase these 


securities at public sale and the securities would then he 
purchased by the company? 
A I think the only wy that I had mentioned 


previously that I had said to both itx. Hirshman and Hr. Kausrran 
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that I was going to be the bidger on this. 
Q In other words, you ére saying 
had no discussion with your covsin on 
the company vould buy the securitics fron you. 
A Zo think it was -- wo probabil: 


+ 


it was always assumed I didn't want to hold on to a lot of 


him ahout it? 


a I don't -~ I think yes we had a G@iscussion about 


. 


it because I was not going to fing my Children or myself 
in a position that we were back in 1953 where we cach 
| 


owned a littis b 


Q Did you have a discussion about the price that 
would be paid to you for those securities? 


A No, because X don't think at that time we 


know the price; I am not sure, 


Q Did you have a discussion about the formula or the 


, Method at which you would arrive at & price? 
A I could have said to him that he could have 


at my exact cost plus expenses. 


Q Did you? 


A I think I must have-~yes. 
Q In Item l of the notice to take your acposition 


we asked you to supply any and all notes and memorand in your 
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trol, ef the com ns or 


I thought ve 


vores tee. 


WituESS$: Woule@ you mind res 


teres : 


EEA Not within the hearing 


BY MA. REIN: 
Q Paragraph 7 states that subsequent to January 25, 
1866 you had conversations with your cousin cn this subject. 


Can you tell me when those conversations tcok place? 


Ho I can't tell you when those conversaticens took 


Can you teli re what was s2id? 
I don't believe anything; I just can't recall. 


Did you ever have a discussion with your cousin 


as to whether or not the company would buy these stocis, 


securities directly at a public auction in its own account? 
A I don't believe so. I have, always been of the 
epinion -- that I was sort of conceited, what-not ~~ that 


I was going to bid those stocks, all of thea. 


Q Did your cousin ever ask you to kuy them for the 


Kay Jewelry Conpany? 
A Wo. 
QO Did he .ever indicate to you that tha Kay Jewelry 
4 | 
Company was interested in ecqiiring the stock fer itse i£? 
A 
Before, after, at any time. 
Yes. 
When was thet? 
I wouldn't know. 


~ Did he indicate why.it aid not want 


directly? 


A No--oh yes--I am serry, excuse ne, 
fnere were discussions at that time 
iirshnan and Mr. C. D. Kaufman. 
Q At which you a present? 
A .No, I was not present. 
Q _ There was never any CGiscussion with you about it. 
MR. FORER: About what? 
MR, REIN: About the subject of the company 
acquiring the stock directly at public auction. : 
THE WITNESS: I can't recall. 
BY NR. REIN: 
In the January -- 


MR. SHEA: I don't think your last 


question. 


had gone heyond te 


you make any 
at the neeting 
for public auction? 
since 
my brother, 5 es Se way 33 < meeting, 
every dir 
of both 
Sob and myseli.. They asked mo how is the case coning on and 
SO Vite 
I could nave told ti:cn Lf it had alrea:iy been 
. up for sale; at that time that it 
going to be up for public auction. 

Q po you recall that you did or didn't? 

A I don't recall; no I don't recall. 

Q I would like to turn your attention to what has 
been merked Plaintiff's Exhibit 2 for identification, which 
is the minutes of the meeting of July first, 1966, and on 
page 2 I call your attention -- “It was reported that Joel S. 


Kaufmann, member of the Zoard, had recently purchased, at 
’ yY 


Public Sale ordered by the Surroyjate's Court,” -- et cetera -- 


Have you read that? 


“epert Ox 


Had you previous sty given anyhody 
which they can wake thea report? 
something that you dic. 


A That is corxzect. Looke-it wes no see eret shout 
| 


a 

% 

e} 
i 
1 


ssets of the Estate at that 


* 
i 

i 

at 


Ou Guue & or 
Did you ever turn any figures ever to anybody 


prio to the meeting of ouly 


A XE covld have. I didn'tk attend -- I nean I left 


this meeting. 


Q Prion to the meeting of -- ‘4 


a prior to the meeting I an sure Mr. iirslsan was 
faniliar with tha expens I think I told Mx. Rihtarchik of 
| 


‘ “ : 
What it had run. The £igures veren't in so I couldn't give 


an accurate amount. 
Q Had anybody from the Soxporstson met ae you in an 
official capacity and said to you they were desiqnated by 


the company to meet with you to Lind out what Paes fox it 


- 


what your cxpenses 


Xx I don't know. Phere was no sceret about it. 


What occurred a 2 mocting? 


stave UV 


n't know bet > Mirshman was up with we when 


auction. 


al. There was 


paying for it. 


ny expenses, I was net altogether sure 


that particular tise: I had some idea, 


Bt the time you purchased the cecuritics on June 7, 


you have an understanding that you wexe going to scil 


subsidiaries stock, that is subsidiaries of vay Jewelry 


think so--a tacit understanding. = 


call your attention to the paragraph on Page 3, 


where it stated —- the same exhibit, Plaintif£'s Exhibit 


number 2 where it is stated that the Zoard -- with yoursel: 
C.D. Kaufman and Mr. Nonald Kaufman abstained -- voted 


aNee 


wir. 
that they would purchase these stocks at an aggregate sum 
not to exceed $411,006. 


Do you know the basis upon which that figure was 


arrived at? 


A I recall something now. I had given a prelininary 


were not complete -- to I think Join Rihtarchik or Jares 
Stoner; of what my expenses were. 
I was not at the mecting when it was passed They 

had not called me back in the room so I didn't know 
later on. 

Q But you had prior to this meeting discussions with 
Mx. Rihtarchik in which mas Ae given him sone 
information. 

A After I had acquired the stock. 


inmediately after you acawired the- 


A day or two later? 


@ 
A (to response.) 
Q 
A 


Some time within the month that passed between 
the acquisition of the stock and the meeting. 

Q Was it a veck after? 

A Possibly. 

Q Did it come to your knowledge that a special 
committee had been appointed to prepare an audit?-- referring 
your attention -- I am sorry -- again to Plaintiff's Exhibit 
number 2; in the paragraph rarer to the fact that ‘there 


was the cxact amount to be paid to you to be detcrnined 


upon an audit. 


to concuct 


and James Stoner. 


John Rihtarchik-+ 


turn things over 


show you what we have. 
What wo have in ®espouse ito tic 
request on which we will producc 
for you 


cf Gocuments and I will not 


trouble to read ti They are schedules and they 


are statements of legal fees and that sort of thing. 


This is wnat Mr. Kaufman has been able to find 
in his files in response to all of the requests in your 
deposition notice. 

MR. REIN: Let me ask you -- Are you able to 
xepresent--on behalf of wir. Kaufiaan--that is what he gave to 
the audit committce? 


MR. FLYNN: I am not able to represent that at all; 


11] 
that you have to ask Mr. Kaufman. 

HR. REIN: ay I mae a few minutes. 

NR. FORDER: c£ the record. 

(Discussion off the record.) 

DY rm. REIN 3 

Q I aye you a Gocument--a number of docunenis--the 

+3 


first sheet -- memoranda to Mr. Jack Rihtarchik 


S. Kaufman. Attached to that are a number of whet 


to be invoices from Lord, Day and Lord; all fron Lord, Day 
| 


and Lord -- and I ask you whether this is the 
that you gave to Mr. Rihtarchik at the tine to show the 


expenses you had incurred in connection with the Estate. 


A This is correct. 


MR. FORDR: Let's mark it now. 
MR. REIN: This will be Plaintiff's Exhibit 


nunver 11, 


Let's identify what I have marked plaintife's 
Exhibit number 11, I will count the number of sheets. 

It starts off with a memorandum cated August SY 
1966, memorandun to Mr. Rihtarchik from Joel $. eee 

Then I have attached to that what appears to be 
a bill from Lord, Day and Lord dated August 13, 1964. 

After that a bill to Joc] Kaufman dated August 30, 


1960 which runs for two pages. 


And 2 bill dated August 14, 1951. 


oral PEYNN: 


caine Saves 


one page. 


966 which runs on for 


Exhibit 11. 


above was 
Serositions Exhibit iso. 
igentificaticn.) 
RIT: 
Q You have enema the documents contained 
n Plaintiff's Exhibit 11 are data that you subaitted 
to the auditors as a basis upon which they iaade up their 
report to the board of directors as to expenses of cost 
of acquisition. 
Did you submit any other Gata? 
A 
Q What other data did you submit? 


A I submitted -- are you talking just 2pplying here? 


L submitted bills and so on; whatever I had that was 


attached te this. 


Q I am referriny not just to the covershect. 


sorry. 


referring to all of these sheets. Fxanine 


And the pestion I want to ask you -- The 
nunber of shects which include the coversheet and bills 
from Lord, Dav and Lerd=-was that all the data you 
to the auditors or did you subait anything else 


addition to that? 


A XI submitted other bills in acadition to 


Q What bills cid you submit in addition to” 
A 


It is just impossible for me to remember exactly; 
cid submit. 
Where are ‘they? 
(Shakes head.) 
Did you keep res or aid the aucitors keen then? 
As far as these bills? 
Q The bills--What happened to the material which 
you submitted to the auditors? 
A I.gave everything to Mr. Rihtarchik that I had 
and that is all I know about then. 
Q Did he ever return them to you? 
A I did take Mr. Rihtarchik up to M.B. lari ton & 
Company Se go over eiereones situation with regan to this 
money that was coming in so that I would! have no trouble in 


¥ | 


filing my tax return. 


> 


LOCC: 


to you of f-the-record. 


vou can xrocall 


you can recollect, 


=Neys, 


record. 


record.) 


re) wre. Kaufman, in connection with the matcrial 


that you presented to the auditors, did your accountant, 


H. B. Harriton & Company prepare any material to be presented 


we 


to the auditing comnittec? 
RA] 


A Xo 4/didn't. 


MR. FORER: 


(Discussion off 
the record 


what you said of f 


answer his questions. 


© MTT. 
Re RAIN: 


LY M 
You were explaining to me the nature of the 
| 


; Q 
covering Gocwaent on Plaintiff's Exhibit 11. 


Would you continuc your explanation as to whet 


represents. 
On August 15 I submitted a menorandwa to Jack 


A 
i 


Mibtarenak that T hag 
of approximately my expenses and my brother Aar 


expenses for the -- since the will contest was entered. 
At a later date, at a meeting at which I was not 
Stoner and Jack 


at; it was between Donald Hudson, James 


Rihtarchik -- 
Don't tell me about 
“- these cxpenses were subsequently acjusted. 


On the basis of further information which you gave? 


Further information which I gave. 
When did you give the further information? 


What was the date of the final -- 


Septenber 28 I understand. 


subsequent to Seste:nber 


aioe at 
a2ceclLons ani 


was available 


4% ~ - e 
erat any 


—~ CxCUSC M&e 


you a documcnt-- am net coiny to mark eny 


of these until after they have been identificd hecause they 
may not be identified. 

I show you a document which has the heading Lord, 
Day and Lord. 

Can you identify that and tell me what it 
represents? 

A This is information from my own personal records 

of money I paid out to Lord, Day and Lord in connection 
with the Estate: also monies that were paid out by my brother 


Raron Kaufman; further additional monies that were paid out 


tic Kavfinan Company. 

Q Did you prepare that? 

A This was taken fron my own Pecords ard sent to 
-- this was taken frow iy own recorus and given to Jaci: 
Rihtarchik and also a copy was sent to my auditor. 

Q It was prepared 

A It was prepared by Mrs. Nutton ir 
who has handled my books for years. 


Q And you gave that to lr. Rihtarchik or 


to hin. 


A That is correct. 


Mark as Plaintiff 


Franfman kb 
a ees ences 


ae wake 
one ones 


(The document referred to above 


was marked Plaintiff Denositio 


Exhibit Wo. 12 for identification.) 


BY MR. REIN: 


Q I would like to show you twosheets, handwritten 
ledsyers; one heated le 
legal expenses, Aaron P. Kaufman. They are stapled 
together--and ask you whether you can identify those kwo 


shects. 


A This is a sheet that was taken from my personal 


books and my brother Aaron's personal books of legal 


expenses from March 9, 1959 through December 15, 19 - <I am 


Rihtarchik 


prepared by irs. Yatton 
Bacus at Eariton & Ccnrp 


to have that marked 


unent referred 


hose are the two sheets which are 
Jool “Naufman and legal 


pwyT ‘se 
avis dato 


show you a sheet whic 


something that I believe that Mr. Bacus 


Who is Mr. Gacus? 

H. B. Hariton & Company. 

Did he prepare it at your direction? 

fo the best of my knowledge the first time I saw 
do wn. + 


this is when ne sent this ofter-imy 


Q Was it prepared for the purpose of being presented 


/ 

v '; Use: 

ih Par aon Tare ee 
ies cat 


to the audit committee? : 
ra Now-this was -~ no, this was fron my personal 
information. 
i@) Let me make this clzar. 
Was this prepared for your own personal use or do 
you knew what purpose it was preparcd for? 
A I think it was premarcd for ny personal 
use because there are three other items that had nothing 
to do with Kay Jowelry Stores. 
Q And it was not arecentees to the audit comnitic 
is that correct? 
A That is correct. 
MR. REIN: Will you mark that as Exhibit 
it is a document headed Joel Kaufman, an analysis of costs, 
D. faufman Estate assets, June 16, 1966 which has been 
fman as a Cocument prerarea by his 
accountant for his own use. 


(The Cocumnent referred to above 


' > 


was narked Plaintiff NPepositions 


Exhibit No. 14 for identification.) 


MR. REIN: Will you mark this 15. 
(The document referred to above 
was marked Plaintiff Depositions 


Exhibit Ne. 15 for identification.) 


z = ° a jr=- - 3% 
show you what ras been mark 


sheet from my own personal 


me. = .- 
2hlsS was 


The document referr 


vas marked Plaintif£ 


Exhibit No. 16 for identificatien.) 


REIN: 
Can you identify that for me and tell me what 
I believe this is soncthing that was prepared 
M. B. Hariton & Company for my personal information. I 
not too sure of this; whether it was presented to the 
comsittece or was just prese or my cun use. I have 


study it more. 


Q Right now you can't tell whether it was presented or 
3 Y 
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I don't really know who prepared this. 
Or for what purrose. 


{L think it was preparcd 


Let me just ask you one question. 
There arc three coluans on this--one is Joel S. 
1 
Kaufman and the other is Baron P. Bie there is 4 


column caliod Kaufman Company. 
Can you tell me what Zoufman Company 
7 Kaufman Company is 2 corporation that is mOwnosned 
by my brother, Aaron, and mysolf. 


9 Does it have any connection with Nay Jewelry | 


Company? 


A Other than owning sone stock in Kay Jewelry 


Compuny no connecticn. 
MR, REIN: Exhibit 39/5 
(The docunent referr 
was marked Plaintiff Depdsitions 
Exhibit No. 17 for identi ficatian.) 
BY NR. REIN: : 
Q I have marked -- Estate of Robert D. Reufman @natysis 
of expense yojmbursement calculated as vart of sales mmice -- 
as Plaintiff's Exhibit 17. It is two shects. | 


Can you identify that for me? 


A I believe this is infornation from my own 


Pecrecupon, 


Directing your attention 
caced om the top» sheet--it is headed stare oF 


Robert D. Maufmen, analysis of how expense reimburse “nt 


was caiculatcd as a part o he sales price and there were 


tyeo sheets stapled together. You wantcd to testify that the 
first ang second sheets -- ay don't you cxamine this first 
sheet and the second sncet? 

A I believe that sheet nusber 2 was prepared from 
information that had previously been given to the audit 
conmittece. 

I believe this skeet wast -~ 
“This sheet? 


PE WITNESS: Sheet numer 1 was prepared by wy own 


auditor. 
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Do you have any explanation as to why the two 
stapled together? 
A The only explanaticr I can see is that the tetal 
expenses on sheet rueiber 2 3s carried over to sheet mictbers x05 
Q You mean it should Ibe the other way around? 
(Whereupon, there was an off~the-record 
MR. RUIN: Let's drop it. 
BY MR. RET: . 
Let's co on to Plaintiff's bshibit 1S. 
Tool Kaufian, 1966 sale of 
Kaufman state. 
Can you tell me what that 
A I believe this was a paper prepared by my own 
auditor showing itens that were showing which corporations 


stock was sold to. 


I am sorry -- showing the receipts of the sale of 


assets of the Estate of Robert Kaufman. 


fas this material presented to the audit committee? 
.? 


to. 

MR. REIN: Mark this Plaintiff's 19. 
(The document referrad to above 
was marked Plaintiff Depositions 
Exhibit No. 19 fer identification.) 


BY MR. REIN: 


Can you identify that? It says off on the left-hand 


column AS ane 


believe tris n sheet that was prepared by ay 


-- hich is a doc 
payment to Joclh 


ny: 


mpanies purchasce 


to abcve 


Leposi.tions 


[9) z ix nt?--Plaintiff£'s Exhibit 20 -- 


Do you have it before you? 


A This I believe was the final settlement sheet 
mace up by the audit committcc. 

BR.PLvimi: Off the record. 

(Discussion eff the record.) 

UR. REIN: Let's yo on to Plaintiff's Exhibit 
number 21 which is three shects stapled together and the 
first is headed Estate of R.D. Kaufman -- I am not saying 

they are all one, decument; I an just saying they are stapled 


together. 
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fhe document referred 'to above 


was marked Plaintiff Deposit 


Q 
of the three sheets. See if you can ide 
A I believe that all three of these vertain 
adjustment between my brother, Aaron, and myself as 
costs, et cetera, that I had asked } wacus to mak 
this material presented to the aud 
comnittec? 
A Yio. 
RETN; Off the 
(Discussion off the record.) 


MR. REIN: Let's mark that as 22. 


(The docurent referred to abeve 


was marked Plaintiff Derositions 


Exhibit No. 22 for identification.) 


These ar@ expenses from ry own personal 
record for expenses while traveling to New York in 
connection with tha law suit. 
BY MR. REIN 


Q Were they presented -~- 


A There also were sone payments -- a large payment 


to Lord, Day and Lord for legal fees and expense; 


a paey.zent expenses 


ae 
aeca Suz 


conmLttee? 


(Xo resronsc.) 


Were those Cocumcn 


o— 


25 tle AGE COnnlvteec. 


(Phe 


Phe document referred to above 
was marked Plaintiff 


Exhibit No. 23 for identif£icatian.) 


BY Hm. eA 3 


Q I had marked as Plaintiff's Exhibit 23 a sheet 


headed Joel S$. Kaufman-~analysis of accounts payable, 


suit exsenses, January six, 1967. 


I ask you if you can identify that. 


A Yes--this is the rest of additional cxpenscs 


involved in the litigation, 
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Was that sutmaitted to the audit comeit thee? 
Yes. 
itr. Kaufinan, there wa: cms. x the beard of 
direc’ors on Septer: aber 23g, 
as Plaintiff's Exhibit 4. 


Did you see a copy of that au 


subaitted to the board of Girectors on September 22, 19662 


Q 

& 

Q Did you approve it? I you approve it--did 
you agree that it was an accurate meant? 

A PCS. 

Q There has also been introduced in evidence a 
sheet which has been:identified as Plaintiff's Exhibit 5 


which has a correction which according to the understandin sy 


2 


or the stiprlation was prepared subsequent to the ae 
Do you have a copy of that in front of you? 
MR. FORER: The same as Exhibit 20. : 
MR. FLYNN: Almost. 
Of£ the record. 
(Discussion off the record.) 
BY MR. REIN: 


Q Mr. Boudin has pointed out earlier when 


ant Exhibit 5 were identified that there were certain: 


computations wore 


hes imdiecateac ne 


to Mx. Haufisan 


ecurnts 


Sotto 
Fees Sac 


attention to. 


al siieet being prepascd 
after Exhib : : A?—-? i 4--the whele thing. 
me to compare these two? 
the record. 
the record.) 


tnents, and what are they? 


Q C4 ords é Us 


How were they brought to the attention of the audit comittecP 


justments 


ar One was the interest on the monies that I had 


ha a ve 
c of stock. 


borrowed from the bank on the purcac 


Phat was an item that you had not previously 


Q 
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presentcd to the audit cemnittec. 
A Ho--they knew there was 
Q when did you present tha 


after the meeting of Septenser 28, 


3 


I uncerstand it, 


BY FR. REIN: 


Are there any other differences as you understand 


(No response.) 


You say interest on a bank loan; is that correct? 


Yes . 


Are there any other 
(No response.) 
You have nothing other than what is on its face. 


It seems +- 


Let me ask you, Mr. Kaufnan--If you can't tell se 


‘e 
anything other than what appears on the face of the docunent; 
thea there is no point of my going into it. 


Let ma ask you a fow other questions. 
On this schedule A, you have cost of legal action 
and you have fees and expenses to Lord,Day and Lord and “ilton 


Levy, I think we have gone through. 


Now you have an item called expenses paid directly 


Kaufman, Raufman Company 
taking that u sr 2 xee paic Joel S&. nRavinan? 


MRdcrstonea 


Q xz expenses pa : : by Agron P-. 


Keufman. Whi :S Aa « Kautman your brother. 
wes Carrying on 
spastic; I have 
CHPCONSES 
either involving - D Ta 2 id vo will 
split betircon Azron 
Q 
A : ; rectly by aaron 
They were in connection -~ 
With the litig 
Q Do you know the nature of the expenses? 
A Phey would appear with some of these 
cf the cases I had to bring a lot of people up from Washington 


with notel bills and everything else; it ran into considerable 


money. 


Q Phat was one of the trials? 


13) 
A Yes--I believe most of these 
xeference to cither one or both of the trials. 


Q You have expenses paid dirsetly ky Naufman Comsany. 


Can.ycu tell me -- I think you have alrcady told me Kaufnan 


Co:ipany is a company in which you and your brother, haron, 
are sole stockholders; is that it? 
a That is correct. 


Q What expenses wore paid by Kaufman Company and for 


A Expenses paid ky Kaufman Company-~-if I was’ short of 
money or Aaron was short of money I had the xaufman Company 
pay it as expense. 


o For the Litiqation? 

A 

Q In the next column we have fees and costs of 
witnesses paid directly by -- is that Joel Kaufman? : 


A I think you have a sheet who paid what. And you have 


to Surrey & Gould -- Surrey & Gould is our attorneys here in 


Washington. 
Q What fees did you pay them in connection wilth 


this litigation? 


A I paid them a thousand dollars for sone work that 


they did for me and I paid them twenty-eight hundred dollars 


which they had owed -- my brother's Ustate owed to th 


brother personally owed to then. 


° What work 


Tekaen? 
Lstacecs 


Garecner 


to it. 


wacontsad? 
> oe eee 


Yes. 


Can you tell 


A XY will be < ‘ Shea has been my 


attorney for i many years and I have come over to sce 


him with any number of problems which I have een billed for 


which i have One time I did come over in connection 
with the tstate of Robert Kaufsan. 

Q put you don't recall exactly what it was. 

A Ho. 

Q We have Prazier & Torbket for one thousand dollars. 
who are Frazier & soret? 


A They sre auditors. 


Q what services did they Go in connection -- Or was 


in connection with the 
A I assume so, 
You Can't recall writ 


No. 


We have Touche, Ross, 


Q Was this a bill in connection 
4 We required the use of one of 
witness on the evaluation of the Estate 
order permitting the assets to be seld. 


Q You have other costs paid directly 


A That is correct. I also used them at one time on 
evaluation of asscts of the Estate, 
Q Do you recall when that was?--what year? 
: 


a No. 


Q Was it 1959? 


A It was just prior to the sccond trial. Hr. Bacus 
| 
Stayed down one night to almost one o'clock to work with me 


On evaluations. 
Q We have Court expenses, one thousand dollars. Can 
you tell ine what that is for? 


A That is an accumulation of -- that may be the 


3 - 
nmoenmcnciaty c ~ om 


tba 
pet a thousand dol 
$2 You con’ 


and so 


Q 


nt by Key 3s to the mnual 


are corzect -- that 
you were paid by the sharcs of stock 
which you scold to 


Robert D. Kaufman 


When did you receive that moncy? 


It's on one of these shcets of my personal 
xecorGs. I belicve it was in December. 
Q December of 1966? 
A rf I purchased it in June it probably was December. 
9 Going on this report also states that of the total 
consideration paid the sum of $205,330.03 represents the price 
paid for the shares at the aforenentioned judicial sale, and 


the sum of $191,279.26 represents the portion attributable t 


said shares of all expenses incurred hy Joel S. Kaufman 
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in acquiring such sharcs (includin 
accountant's 
miscella meoas expenses) . 
Is that a correct and accurate statenent? 

aA Yes. 

Q Your attorneys Lord, Day anc Lora and Milton we Levi 
petitioned tho Court in rrobate prececdings to have their 
fees paid out of the Estate. 

A I recall there was a petition, yes 

Q Can you tell sees on that petition? 
Were they successful or unsuccessful? 

A You will see an item here of $75,C¢¢ 
by Llc Estate. 


Q That was later increased to $100,000; anc also 


i 
- 


your correction in munber 5, if I may point it out to you -- 
and that, was the fee they obtained from the estate. 

A I believe so. 

Q Was it after this proceeding that they sent_you a 
bill of what they thought was due to them or hs 
paying them prior to that? 

A This amount fron the Estate, the anount of money 


from the Estate as I recall this was one of the reasons there 


was a delay in putting in the final audit because they hadn't 


received the money from the Estate. 


Q You ercedited the fee which they reccived from the 


you paid 


clover 


than 


Noo om 


I wovldn’t know whe ey petitionca for. 
Q Did you ever sce the afficuvit of 


i Counection with that petition by Mr. John v. Ca 


Shicd, on behalf of Lord, Day and Lord, and by Hr. 


Levy? 
A I can't recall. 
BR. REIN: Off the record. 
(Discussion off the record.) 


WiLlL you wark this. 


ne document referred to above 


marke: Plai 


the affidavits; 


filed by John vw. C 
behalf of Lord, Day and Lord, and by Milton W. Levy, 


5 


supvort of the application of Lord, Day and Lord ond Hilton 


Levy for atterneys' feces as they appear in the Apnoendix 


of Plaintiff's Exhibit 24, throush the brict 
inatter of proving the last will -and testament of Robor 


Kaufman in the New York Supreme Court -- P1403/1959 -- may 


be admitted as Plaintiff’ 


Staelin 
pee rere) 


run from 11 throuch 


MR. SHEA: Our only stipulation is that these 


affidavits were filed. , 

HR. FORER: In this procecding. 

MR. SHEA: That's all we are stipulating. whether 
they be admitted or what-not is a different thing. 

MR. FORER: It is marjced. : Exhibit 2h 
for identification are true copics of the affidavits that 
these attorneys filed in that proceeding--that is the | 
stipulation. 

MR. SHEA: That I an prepared to stipulate. 


NR. REIN: No further questions. 


) 


Yoreae 


concix 
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y 
Pp 


x 
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Exhibit 1 


A specsal icekon r the Lorrdé of Yi f Kay June lry Ste 
Ine. wes held on Janvery 25 : aed pit t to notice, a copy of w 
is att. c.ed hereto. 


C. ). Kaufwana presiced, end Sisson Nirehnea records ee 
of the weeking. 
Yycseat, Mark Free . Bc Die 
J. Kaufeane, Joo) S$. Neuss n, Partlec? 
-ituting « Guorun of the board. 


At the dixection of the 
the meeting. 


Minutes of the Annet) Mecting of the Be 
evelry ROGGE ue ae id on Sept 


‘the President reported oa the 


walen tl evienis® 
re 


Aon Tews Aw 
v> we “8 x peat 


f- 
pas “> 


yankez Ist par and De. ~ Reevis 
Laiversity of Penns Sete sala, Wer 
wx. Watkins and Dx. Cox ag present in 


end attendad and pone icipated in the me 


* * & 


- The President reported thet he had had a mmber of inquiries froa 
minority stockholders jn subsidiery corporations, a majority ef whose stock 
wes owned by Kay Jowelry Stores, Inc., who cesire to sell their winority 
interests. 


- Whereupon, on motion duly mide, seconded, and passed, it vas re- 
solved that the Presideat, C. D. Xoufmean, be and he is hereby authorized 
to negotiate for the purchase of such minority intevests as he Q cus, 
sesirable and advisable on such terms and conditions as, in his opinion, 
might be acvantagcous to this company. 
zs ee & ' 
Shere being no SEES business to come before the meeting » the 


same adjourned at 4:09 o'clock p.m. 


Exhibit 2 


POARD OF DIRECTOR 


Harold Trattner. 


recorced the win- 


Directors of 
read aud 


Kau fans 
to rese 3. . : the purchase price and 
the ¢ . Kaufmann left the roon. 
An extended ¢ f ; ability of this purchase, 
ner, Attoracy, Donald 
he advisability of the 


seconded, anc passed, with 

J. Kaulmania abstaining 

and the officers of 
the cor; 033 at syed ond directed to purchase said shares 
of stock = ies ry corporations of Kay Jewelry Stores, Inc. 
from Joc} , 1 ouregate Sum to exeecd $451,000, 
the exaet inount to be Geter 3 A to be based on the 
cost of Said shares to Joc) S. Kaultusus, iding all of the costs 
incurred by hin in acquiring said shares. 

-_* * 
There being no further business for the attention of the mecting, 


the same adjourned. 


Sceretary 


Exhibit 3 
2 OF 


ey ea 
YIRE 3 Oo Si 


Ls? 


Directors 


TEE. 


Stoxes, Inc. ela 
Jewelry Stores, 
said Anaeel Vi 
Kew York Avenuc, 
provisions of the 


Dye LING porat3on. 


ro 


D, Kauliwann px 
of the meeting. 


Jixsh 


Cc. 
minutes 


es 


- 


Ca at 3 Ss 
Roevis 


Kaudia 


ClO 


Maxk 
naa re 


of Pix 
ae qe 
Dd. 


Cox, 
Rucolphn. 


ne 


Dd ANN, oy 


Molvin R. 


ae 7 
Stoner, 


dames R. 


Ne VES 
RaW Carciuar, 


Aetorncy 


Ce Pedic 


Also present 
Control} S 


2 os 
wey Parerey Ue hard 


ayes 


the minutes of the last 


che Directors. 


. s * * 


G@he reeding 
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‘aainist rator, and the said Walter A. Yeiss 
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= a 
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Kay Jexelry Company, 
Hartfore, Conn. 


Lawrence, 


Kay Jexelry Company, 
BRalden, Mass 


kay Jewelry Company, 
New Britain, Conn. 


Pr . 7 ~ y .- 
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She 


any 


“29 
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3 and it is further 
ORDERED, 
set forth be sold at a pudlic auction to be held before 
conductca by Hon. Jos seph A. Cox, Surrogate of the County of 
Nex York, in the Surrogate's Court, Room 509, Hall of Records, 
3) Chermbers Street, Hew York, New York at /a-:ee AM on the 


GA aay of June, 1966; and it is further 


ORDERED, that emmer before the KA day of Jaen 


1956 notice of sele in the form annexed hereto and merxed 
Exhibit A sh21l be published by Arthur WV. Graef, the 
Temporary Administrator, once a week for four successive 
weeks in the all Street Journszl and the New York Times, 

or if, because of circumstances beyond the control of the 
petitioner publication cannot be made or completed in the 
New York Times, publication may be made or completed in the 


New York Post; and it is further 
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ORDERED, that the Terms of Sale upon whieh the 


securities hereinabove set forth will be sold shz 211 be ches? 
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TO THE SURROGATS'S COURT OF THE COUNTY QF NET WES 

The undersigned, David J. Levy, a monber ‘of the 
Bar, associated in this matter with ARTHUR W. GR 
porary Administrator of the above-entiticd estate, do ze~ 
port for and on behalf of the said Tempoxary Adninissrarer 
as follows: 

1. This court entered its Order of sale herein, 
dated April 29, 1966 and thereafter duly entered, | parsuent 
to which the said Arthur W. Grae£, as Temporary Main istra- 


tor, was authorized and directed to sell to the highest 
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bitider, at a public auction to be conducted in ane by this 
court, three groups of securities, being a "First Parcel", 


upon which the said order fixed an upset price of $106,915; 


“Second Parcel", upon which the said ordex fixed an up- 


set price of $85,516.81; and a “Thjrd Parcel", upon which: 


the said ordez= fixed an upset price of $106,956.22; and 
upon which said three parcels the said order fixed an ag~ 
gregate upset price of $299,388.03; and pursuant te which | 


Perry ore: 


Order-and appended Nocice and Terms of Saie cexsain fartace 
directions were prescribed, as hevcinaftor more Sully 


forth. 


thereto annexcd an 
Administrator ance 


TJouxsn?. 


heving beea efite 
9, 16 and 23 ond jume 1, 1956, and in the said 
my 9, 16, 23 and 30, 1956 ss por afta. 
publication hexezo attached, marred 
3. The Notice of Saiz appended as 
said order provided that py of the Terns 62 
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The matter thereafter duly came ca utters 


A.M. Thereupon, the under 
that the Appellate Division, Farst Depsvrtr.cat, 
Order herein oa May 24, ? Manca che applied 
Walter A. Weiss IA ae 
‘rhat a bond of $109,000 be posted withis 2D Says; Sat 32 
: Order had been served upen the said Walter A. Weiss OD. 
May 25, 1966; that the stated peried ox 10 doys cxpixe za oy 
June 3, 1986, which fell on a Saturday, = 
forthe posting of bond would thexezore net chese until 
the end of that day, i.e., Monday, Junc 6, 196 3 
these reasons the undersigned asked that -the sale. 
journed for one day. This court thereupon re = 
sale for the following day, June 7, 1966, at 10:¢ 
fore the court. 

5. 
again called, and following ‘disposic 
for postponement the court proceeded with the 
to the terms of the order, offering the three 


gale to the highest bidder, and sold the sawe 
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Kaufmann, who bid the upset and highest price, nancly 


$106,915 for the First Parcel, $85,516.81 for the Second 


Parcel, $105,956.22 for the Third Parcel, and $299,268.03 | 


as the aggregate for all three parcels. 

6. The said purchaser, Joel S. Kauinana, there- 
upon and in accordance with the Terns of Sale executec and 
delivered to the Temporary AGainistrator appropriate Meno- 


randum of Sale, and paid therewith the sum of $39,000 dy 


of 20% of the 
tified checx, 
tor was given to the purchaser. 

7. Thererrpon sad on Ime 9, 19456 cho remainder 
of the purchase price was paid by the purchaser co che Rew: 
porary Administrator, by certizicd check gn the orm eft 
$239,388.03, aad the Temporary Administrator thotannon 
delivered and transferred to the purchase: cho se 
comprising the OR eLeyRCONe with all necessary transcax 
stamps affixed and cancelled. 

8. nat the purchase moncy wes exenvea dapese | 
ited, $60,000 chercof on June 7, 14966 
$239,383.03 on Sune 9, 1966 in a bank account entirles 


ar 


“Sstate of Robert D. Kaufmann, Decessca, Arthur (. Gract, 


Temporary Administrator’ and maintained by the Latcer tu 


the Irving Trust Company, 46th Strect and Madicon Avenue 


in the Borough of Manhattan, New York City. 
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File No. 
P 1403/2959 


ORDER CON- 
FIRMING SALE 


Upon the Report of ARTHUR W, G Temporary 


Administrator of the within E made 


Gated and verified by David J. Levy on 


June, 1966, together with due proof of service thercer snd 


of notice of settlement upon all parties entitied to such 


notice, and upon the Order of Sale made in these procecd=- 


ings, dated the 29th day of April, 15966, snd thereafter 


160 


duly entered, and it appearing to the court that the same 
y P & 


has been effected and consummated by the said ARTHUR W. 

GRAZ, as Temporary Administrator herein, 

in accordance with the aforesaid Grder of 

April 27, 1966, and the court having Geliberated upen the 

matters and things herein set forth, it ai 
ORDERED AND ADJUDGED that the 

by and on behalf of said ARTHUR W. GRAEF, as Tempo rery Ade 

ministrator of the Estate of Robert D. Kauimana, Dececsed, 

and ail the matters and things done and eff 

set forth, be and the seme hereby are in all 

ratified and confirmed, and the saie made as therein das 


cribed shall be ebsolute and binding. 


fap desert Aa Coxe. 


. Surrogate. 
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August 15, 1966 


MEMORANIVM TO: MR. JACK RLHTARCHIK 


From: Joel S. Kadf{mann 


WILL CONTEST EXPENSES _ 


According to the information I have been able to gather on the will 
contest, following I think is the information you will require. 


$145,000.00 “First will contest and appeal 
35,000.00 Second will contest 
10,000.00 ~ Appeal 
13,000.00%-Approximate amount (will have to check £irst) 
: First trial-out of pocket expenses 3 
2,800.00 Surrey & Gould (witnesses) 
6,405.21 Expenses for Weiss's removal -as temporery edninictrator 
1,000.00 Surrey & Gould (services) el 
1,600.00 Shea & Gartner (services) | 
1 G4 1,746,38 Kaufmann Company(travel) ~ 
1) 3663 plot 28-66-—Expenses(Aron P, Kaufmann) 
2 03! 63 458163" Expenses(Joei S. Kaufmann) 
Zor" 1,000.00 Court Expenses(Joel S. Katifmann) 
4 1,000.00 Court Auditor 
10,000.00 Milton Levy (on account) Lety, IN TEKY 
3,809.81 Out of pocket expenses. (Sool _S-—tatizann ) 
65,000.00 Amount still owed Milton Levy for two trials 
Unknown Services in proceedings, colleterel to the will contest 
including surcharge proceedings. 


—$——_— 


$301,981.69 Total 


Jocl S, Kavémann 
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™ — By Mr. Sarrocate Cox. 
YSTATE OF ROBERT D. KAUP- 
MANN "2" pol eed.ngs1—t1e Ctent- 
porary administrator, win smucce ead 
to that cflze upon the removal of 
4s predecessor, Ine{itured two pro- 
ceecings: the O>t proceeding, 10 
permit him to accept an offer for 
the exchange of corporate shares 
made by a parent c:rporetion to 
shasehowless of * eub«: corporne 
>} tsons and the second cecting, to 
authorize the eal of orher corporaie 
anares at a pubic auciion. (The his- 
2 of th’s ciate ts one cf con- 
eGR Uiigation, A jury found a 
purported wiil of the decedent to be 
favalid but a decree denyin= pro- 
date was. revered and a new tral 
was directed (Matter of Kausmann, 
14-A..D. 24 411). A scond jury 
@| reached the same conciusion and the 
decree accepiyse, tb verdict wes 
affirmed WMaivcs of Kaufmann, 29 
. ad 15 N. ni | 
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ed as a will, required a:agthy hear 

incs and. reruked in-a- decceq, Te 
acaiinisteator, 


2 Ostm 
Kticn azo have been 
jy the esnecquence that ex 
f deen incurred and sub-iantial de- 
hmands fcr attorneys’ have been ase 
Saerted, There claims ¢cusied wn | 
f tax claims, those cf creditors and 
&.the unavstdedie charees of admin- 
| istration. make it essential thay ne | 
h ewtate-azsets be converted to a Uquid 
whith can be ac-/ 
¢e2 hed cnly if the cerporate; 
! shares with which the fxetance two 
preceecings are concerned be cone 
“verted to cach. SA% his death the 
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appraisers were in agreement that cer- 
tain of these assets, incinding some 
preferred stock and a bond, had 2 
total value of $106,915. 

to other minority inierest<« in 
porations the appraiserx were at on- 
posite poles. The testimony offered by 
the petitioner and certain respondents 
was that the total value of these 
assets Was $]43.004:+The testimony.t 
presented by the fornter : temporary j 
administrator was that. the same assets. 
had a value Of_ $417,503.40. The “ex } 

” were in -Agree:nent only 10.the |! 

extent that a book vaines baxis wae 
appropriate in evaluating the shares of || 3.2," 
some companies and a price earnincs 
basis. was applicable 26. 1he, evaluating 

{ alares of other cdmpanics. They. 
creed that the. basig: Nicure fos ¢n- i 
Piorine the , book value. method wes, 
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[Caption Omitted in Printing] 
PLAINTITE'S MOTION FOR SHAARY WENT 


Plaintifi roves thot the Court center, pursuant to Rule 56 of the Federat 
Rules of Civil Preecdure, a sumary judprent for the relief demanded in the 
complaint on the ground that there is no gonuine issue as te any material 
fact end that plaintiff is eatitics to a judgment as a matter of lav. 

_Is suppert ef this motion plaintiff zelfes upen the pleadings, tlh 
depositions of defendants Cecil br. Keufmann and Joel S. Kiufrann ant 
exhibits thereto, the ccfendantst response to the plaintif£'s request for 


adaission, aud plaintict offidavite 


hl a RN 


Joseps Forer 


David Eein 
Attorneys for Plaintift 


Certificate of Service 


I certify thet on this oI day of January 1970, copies of the fore. 
going Plaincifrts vor 2 for Suzary Judgment, together with the affidavit 
$n support thcrecf of Valter A. Veiss and the Memoreucum of Foints cad 
Authorities in’ Support the seoi, were uziled, first class, post prepaid, to 
Hugh B. Cox, Lege, 02 16th Ste i. Ne, Vashineton, De Co 20006, attorney ror 
defendants Cecil DP. Kausvcann and Simon Hirschman, Francis iM. Shea, Esqe, 734 
USth St. Ne we, Nachine ton, D. C. 20505, attorney for defendant Joal S. 
Kauficanny anc Bavid G. Stevenson, Esqe, 895 Colorado tuilding, 1241 C St. 
Reve, Washington, DeCe 20505, attorney for defendant Fay Kewelzy Stores, Inc. 


Joceph Forer 
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STATEMENT OF GENUINE ISSUES 
} 7 C=L SS. YATE my 

Defendant Joel S. Kaufmann has today filed a penerericar of points 
and authorities in opposition to the motion for summary eer filed by 
the plaintiff in this action. As required by Rule 9(h) of this Court, he 
now files this statezent of material facts as to which there is a genuine 
issue necessary +o be litigated in connection with plaintiff's claircs 
against hin. , 

1. Whether the ‘judicial sale at which certain stocks in subsid- 
jaries and affiliates of Kay Jewelry Stores, Inc., ("Xay") were sold on 
June 7, 1966, was a "corporate opportunity" of Kay, and, in connection there- 
with: : 

‘a) whether the acquisition of the sheres was SeeentTa? to 

Kay's Sestnens or promoted an establisned ee policy of 

Kay;~ ; : 

bd) whether the opportunity to acquire the shares at the sale 
was brought about by Joel Kaufmann acting in his iné@ividual capa- 
city; | 

ec) whether Joel Kaufmann, in conducting’ the Litigation that 
resulted in the sale and in purchasing the shares at the sale used 


his own assets rather than the assets of Kay; 


a) whether Joel Kaufmann fully disclosed to Kay, vefore 


the sele was held, that the sale was to be held and that he pro- 
posed to bid upon the shares at the Sale; and 
e) whether Joel Kaufmann, in his individual capacity, had 


an "interest or expectancy" in the shares. 
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2. Whether, at the time that Joel Kaufmann purchased the shares 


at the sale, there was an agreement between Joel Kaufmann and Kay that Kay 


would buy the shares from Joel. 

3. Whether Key's directors, including defendants C.D. Kaufmann 
and Simon Hirshcen,; determined, in a gocd faith exercise of business judg- 
ment, not to atiexpt to purchase the shares at the sale, 


4. Wether the contest of the will of Robert Kaufmann offered ior 


to be of benefit to Xay. 

5, Whether an allccable portion of the costs of contesting the 
will of Robert Zeufmann represented or could reasonably be believed cy 
Joel Kacfsern and the cther directcers 
cost of acquisition of the shares. 


Respectfully submitted, 


@f Counsel: Francis M, Shea 
Vartin J. Flymm 
Shee & Gardner Peter A. Horntostel 


734 Fifteenth Street, N.W. Attorneys for defendant 
“Washington, D.C. 20005 Joel S. Kaufmann 


[Certificate of Service Omitted in Printing] 
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VRITIR AVY 
MES Serre Sere 


Joel s. Kaufnenn, being culy sworn, deposes and 

1) I am the same Joel S. Xeufmann «ho is 
in this ection and whose deposition wes taken by pleir 
1969, 

2) Prior to the Surrogete's s2le on June 7, 1965, referred 
to in the pleadings in this action, i spoke to Cc. D, Keufzer, Sizon 
Hirshman, and other officers and directors of Ey Jevelry ae Inc. 
("Kay") on many occasions with respect to the progress of the litige 


in which I was contesting a purported will of ny lete brother, Robert 


Kaufmann, Because Robert's estate included substantial amcunts of stock 
in various Kay subsidiaries, near officers and directors vere interestec 
in the outcome of that litigation. I therefore showed to C. D. Kaufrenn 
and Simon Hirshnen and, probably, SE. shortly after it was rendered 
- in 1964, a copy of the opinion of the Appellate Division of the New Yor: 
Saprene Court affirming a judgrent which set aside on grounds of oe 
influence Robert's purported will leaving virtually his entire estate to 
Walter Weiss, the plaintiff in this action. Further I discussed the 


findingsin that opinion with many of the directors of Kay. A copy of that 


opinion, Jn Re Kaufmonn's Wi22, 20 A.D.2d 464, 247 N.Y, S.2d 664 (1964), 


48 attached hereto as Exhibit A. 

3) Prior to the Surrogate's sale referred to above, I arranged 
a line of credit in the amount of $500,000 from The Riggs National Bank 
in Washington, D.C., to finance my intended purchase of the shares 


being offered for sale, This line of eredit was secured exclusively 
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— ry personal credit and that of a company of which my brother Aron and ° 
I ere sole ox 5 "re she ares might be sold at th. 
auction for any - price up to approximately $500,000. Melter Weiss had 
contended in the Surrogete's Court that the shares were worth at least 
thet much, end I telieved that Weiss would attexpt to buy the shares if 


- okt = 
- 


; 4) It was ny mtion to bid on the shares being offered 
at the Surregate's sale, end if necessary, to purchase then, regardless 
of vhether or not Key would sudsequently y some of enese shares fron 
me. One of ny objectives in undert aking the will contest li litigation in 
the first plece wes to keep Robert's shares. in Key's subsidiaries end 
other companies jn which J was inte 
hands of Weiss, shom I regarded es a serious troublemaker end threat to 
the sound operations of these companies. If I aid not bid at the sale, 
I ESE that Weiss or persons with whom weiss was associated might well 
nassine the stock, thereby achi eving what I had set out to prevent in the 
will contest litigetion itself. Moreover, I had, at the time SE the 
AS invested approxinately $ $220 ,CCO in the expenses of that Litigation. 
The only rays open to me to recoup a portion of these expenses were either 
to acquire the stock at the sale ae subsequently resell it, or to did 
up the price to the point where the residual estate, in which my children 
had a one half ‘interest, would receive a substantial amount for the 
shares... - “ ‘ 
— 5) At the time that, I purchased the shares, I had no agreement 


or understanding with Kay.that Kay would tuy the shares from me, except 


that I had told C, D. Kaufmann that I would be willing to sell the shares 
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to Kay at the price I paid at the sale plus the alleczble 


expences in the litigetion which resulted in- th 
had told me that he would reconnend to Key's toard of direct 
acquire the shares in its subsidiary and°effilietec comp2nies 


on this basis, so long as the price of the shares Gid now exceed book 


value. I had no certainty prior to the July 1], 19 
@irectors that the other directors woule accept this recermencation, end I 
aia not expect C. D. Keufmann to vote on 
did not. 

he shares for the 
purpose of reselling them to Kay. I did hope to be abdle to sais he shares 
dn the Kay subsidiarics to Key, but at no tire aia I suggest terzs of sale 


that, in my judgment, would yiela eny pr fit tore. The terms of the sale 


as complcted did not yield any profit to re, but rather I receiveé only ny 


cost of acquisition, less some expenses thet I should heve added t 


- 


‘ 


of expenses; i believed then end I convinue % 


contest expenses were part of my cost of acquisition. 


Joel = Keuleamn 


Subseribed and szorn to ‘before me, a . 
notary public in 4 tor the District of 
Columbia, this 47 day of March, 1970. 


TX ‘Notary Public 
2 Tig, Ceausizien Expires Atgust 31, 1273 
ra | ante ee aaa 


— 
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STATEMENT OF GENUINE ISSUES AFFECTING 
DEFENDANTS CECIL D. XAUPMANN AND SIMON HIRSHMAN 


- In accordance with Rule 9(h) of this Court, defendants . 
Cecil D. Kaufmann and Simon Hirshman submit this statement of 
genuine issues setting forth the material facts as to which A 
there is a genuine issue necessary to be litigated in connections 
with the claims made against them. 

1.! Whether before or.at the time Joel S. Kaufmann 
purchased at ‘auction on June 7, 1966, stock in subsidiary cor- 
porations largely or partly owned by Kay Jewelry Stores, Inc. 
(the "Company"), there existed an arrangement between Joel and 
the Compeny or its directors for the resale of that stock to 
the Company. 

=e 2. Whether the offer of the stock at the auction, 
referred to in paragraph 1 above, constituted a "corporate op- 
portunity” of the Company. 

3. Whether the successful contest of the will of 
Robert D. Kaufmann sought to be probated. by Walter A. Weiss 
constituted, or could reasonably be believed to constitute, a 
benefit to the Company. 

4. Whether an allocable portion of the costs of the 
contest of the will, referred to in paragraph 3 above, repre- 


sented, or could reasonably ‘be believed to represent, a cost 


to Joel S. Kaufmann in acquiring the stock referred to in. 


paragraph 1 above. 
5. Whether Cecil D. Kaufmann and Simon Hirshman 


acted in good faith and reasonably within the scope of their 


“477 


business judgment in each and every step taxen by them in 
connection with the acquisition by the Company of the stock 


described in paragraph 1 above. 


Respectfully submitted, 


if “e 
LIE, ES. 


HUcira.nCOke ee 


2 (YD. Ce See = 
AnL 3OQUDLN 

888 Sixteenth Street, N. W. 

Washington, D. C. 20006 
293-3300 


Attorneys for Cecil D. Kaufmann 
March 13, 1970 . and Simon Eirshman 
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AFFIDAVIT OF SIMON HIPSHMAN 
CITY OF WASHINGTON 


re SS: 
DISTRICT OF COLUMBIA 


I, Simon Hirshman, being duly sworn according to 


law, depose and say: 

1. I am the Simon Hirshman who is a party in the 
above-entitled case. I are a eirector secretary and general 
counsel of Kay Jewelry Stores, Inc. (the "Company"), and I 
have held those positions since the formation of the Company 

eae | 
in 1953. = 

2. Attached to this affidavit as Exhibit A is a 
copy of a letter dated "22 August 1967" and bearing the sig- 


nature "Walter A. Weiss" copies of which were received in 
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August 1967 by some of the managers of branches of the Company, 
and its subsidiary or affiliated corporations. 
3. From 1959 and thereafter until sometime during 


1968, the Company was subject to the terms of an agreement, 


dated February 25, 1959, with The Prudential Insurance Company 


of America by which a loan of $5 million was made to the Company 
by Prudential. Attached to this affidavit as Exhibit B are true * 
copies of paragraphs 6 through 6D and paragraph 10B of the 


agreement which relate in part to limitations upon the Company's - 


acquisition of stock or securities in corporations which are 
not subsidiaries es defined by the agreement. Paragraph 6C(3)(ix 
allows certain transactions otherwise prohibited to the Company, — 
ineluding acquisition of stock or securities in corporations 
which are not subsidiaries, so long as specified guarantees, 
obligations, investments, loans, and advances do not exceed 
$350,000. I am informed by the controller of the Company 
that as of June 7, 1966, the Company had outstanding such 
specified guarantees, obligations, investments, loans, and 
advances to the extent of approximately $112,000. 

h. Attached to this affidavit as Exhibit C is a. 
- true copy of Articie XII of the Certificate of Incorporation 
of the Company, a Delaware corporation. 
Subscribed and sworn before me CALs 
this w day of March, 2970. hi Mim 


LIMON Sifiod Alm: RS HL LDN aan anaes 


ary Kite; D. C. : 
My, Cornmission Expires Acgest 3, 1973 
gant Ne error tL 


—_————— 
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PITMENTAL STATEMENT OF GENUINE ISSUES 


On January 21, 1970, plaintiff filed a Motion for Summary Judgment 
in this action, together with a Memorandum of Points and ‘Authorities 
and a Statement of Material Facts. Defendant Joel S. Kaufmann and defendants 
C. D. Kaufrann and Sizon Hirshman, pursuant to extensions, filed Memoranda 


in Opposition end Statements of Genuine Issues on March 13 and March 15, 


respectively. On April 22, plaintiff filed Plaintiff's Reply to Memoranda 


Opposing Summary Ju¢sment, in shich, among other things, he raised issues of 
material fact for the first time. Therefore, the defendants now file this 
Supplemental Statement of Genuine Issues, contending that each of the 
folloving is a genuine issue necessary to be litigated in this action. 
The issues of material fact raised for the first time by plaintiff 
on April 22 are as follows: 
(1) Whether the price paid by Kay Jewelry Stores, Inc. to Joel 
Kaufmann for the shares at issue was in excess of their fair or intrinsic 
value to the compeny; 
(2) Whether the purchase of the shares by Kay, irrespective of the 
price paid for them, was for a legitimate corporate purpose; 
(3) Whether the value to Aron Kaufmann and the children of Joel i 
Kaufmann of their half interest in the residuary estate of Robert Kaufmann under ; 
‘his 1955 will mmoented to $500,000 or was otherwise more than sufficient to 
compensate Joel Kaufmann for the expenses of successfully contesting Robert 
Keufmann's 1958 will; 


18] 


(4) Whether the surrogate's order, which authorized the sale of the 


shares at issue and other shares held by the Robert Kaufmann Estate in three 
separate blocks, could easily have been altered ty defendant C. D. Kaufmann. 


Respectfully submitted, 


Francis M. Shea 
Martin J. Flynn 


734 Fifteenth Street, N. Ww. 
Washington, D. C. 


"- Attorneys for defendent Joel S. Kaufman 


Hugh B. Cox 
Michael Boudin 


888 Sixteenth Street) MN. W. 
Washington, D. C. 


Attorneys for defendants C.D. Kaufmann and 
Simon Hirshzan 


Dated: April 28, 1970 


- 
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IN ME UNITED STATES DIsrprer CounT 


adace Uae ES YNISTR 


POR TRE NLOVRICY oF COLUNRTA 


WALTER A. WEISS 


CIVIL ACTION NO: 2248-68 


KAY JEWLLNY STORES 


ed 


Washincton, D. C. 
April 29, 1°70 


The above-entitled matter ceme.on for hearing 


heofore the POUOP NLR GMOKCE L. HART, JR., United States 


District Juduc, at 11:14 awn. 


On Behalf of the Plaintiff: 


JOSEPH FOPER, Esouire 
DAVID MEIN, Esquire 


On Behalf of the Defendants: 


PrAUCIS M. SHEA, Esquire 
NCC? BS. COX, Usquire 

DAVID G. STEVEHNSOM, squire 
MARTIN PLYIN, Esquire 
MICHAEL LOUDIN, VMsquire. 


DEPULY CLE: : 
Incorporated, oe RL, Civil Retion No. 2248-68. 

Mn. FOPLCR LF the Court please, my name is Joseph 
Forer; I represent the Plaintiff, Walter is | This is 
a motion for summary judenwent. a 4 

Gib COUNT: Which I have read. 

MR. FOPER: ALL richt. Well thon, let mej then briefly 


summarize the facts. ‘the aist of our case is... 


whe | 
QUE COURT: That you've got a corporate opportunity 


that a dircetor took personal advantage of. 


corporate opportunity at all. 


THE COURT: You don't?—--what do you consiger it? 
7 : . | 


MR. FORER:. I Conese it a case where in a self- 
acaling situation, Joc] Kaufman in effect cheated) the Cee 
‘out of a hundred and ninety-two thousand éollaxs by purchasing 
- property with the intention and purpose of reselling it to 
the company at a profit; not only thot, but all the euiacnce 
indicates that he not only sold it ata profit, that all the 
evidence indicates that the price at which he sold it =e 
excessive and that there was no purpose for the purchase of 
the property other than to bail or rescue Joel from the fact 


that he had gotten financially embarrassed about paying heavy 


litigation fees in the will contest. Now. « « 
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PR, TORER: All richt (cithdravind from the lectern). 


aie agen ¢ . ~ < - 
VMS PINGENS OF PACTS AND CONCLUSIONS 


Plaintif{£'s theorics 


there mov be Gisputer, cenuwine dispetes of 
the Court nclés tha’ here ‘ispute, of 


involving this question, 


the ouchase: by Je S. Kanfman of the stock 


the befcndants 
expenses in 

£ the czse; tbat such on the part 

their duties to the corporation 2 
the corporation is entitled to 
-recever the oxcass price, and I'11 arant summary judenment. 
Present an orcer. 
MP. FORER: Thank you, your Eonor. 
(Yhereuron, Corrt recessed at 12:35 p.m.) 


kKEaAKkKKEEKRERE AK 


CERTIFICATE OF REPORTER 
The above-forecoing typevritten record is hereby 
certified as the official transcript in the above-captioned 
proceecGinas hele Lefore the EONORARLY GEFORCE L. HArT, JP., 
April 29, 1970, at 11:14 a.m. 


Be Ly fe 

Leon 47 Ze Liss 
“Vernell A. Marshall 

Officis) Puporter 
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ORDER_ AND _JUNGHENT 


This cause came on to be heard on motion of the plaintifé for summary 
‘Judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure, and 
the Court having considered the pleadings, depositions, affidavits and the 
entire record, and counsel for the parties having been heard in open Court, 
and it appearing thet there is no genuine Jssue as to any fact material to 
the disposition of the cause end that the plaincizi is enti... ay > «tL er 
of law to the entry of judgment in favor of Kay Jewelry Stores, Inc. against 
the defendants Joel S. Kaufmann, Cecil D. Kaufmann end Simon Hirshzan, it is 


4 
by the Court this 7 day of May, 1970, 


ORDERED that plaintiff%s Motion for Sumnary Judgment be and is hereby 


granted; and it is further , * 
ORDERED, ADJUDGED AND DECREED that the defendant Kay Jewelry Stores, pace 

recover of the defendants Jocl $. Kaufmann, Cecil D. Kaufmann, and Cimon, 

Hirshman, jounely, and severally, the sum of $191,870.26, plus interest at the 


rate of six per cent per annum on the sum of $185,300.26 from December 15, 


1966, and on the sum of $6,570.00 from January 19, 1967; and it is further 


ORDERED that the plaintiff Walter A. Weiss recover of! the defendants 
Joel S. Kaufmann, Cecil D. Kaufmann and Simon Rirshman his costs of action; 
and it is further 

ORDERED that the Court retains jurisdiction for the purpose of assessing 
at awarding counselts fees and expenses vpon application rade after the time 
for appeal has expired or, in the event appeal is taken, after disposition 


of the appeal. 
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NOTICE OF A 


. Kaufizann, one of the defendants 
spea2ls to the United States Court of 
f Columbie Cireuit from the "Order and Judgment" 


for summary judsmeant entered in this action on 


on = <o= : Sf 
dune 3, 1970. ee Fae Sat pic SOE ee 


erencis Hi. (Sn 
Martin J. Flym 
734 Fifteenth Street, N. 
Washington, D. C. 200 05 
Attorneys for Defendant Joel S. Kaufmann 


{Caption Omitted in Printing] 
NOTICE OF APPEAL 


ce is hereby given that Cecil D. Kaufmann and 
Simon Hirsnman, defendants above named, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit from the final rder and judgment entered in this 


action on the 7th day of May, 1970. 


June 5, 1970 


bkALL SG 


HUG# 2 


. cr 
’ 
™),. E> 
: ee ( Ky: er 
MICHAEL BOUSIN 
888 Sixteenth Street, N. W. 
Washingten, D. C. 20006 


Attorneys for Cecil D. Kaufmann 
and Simon Hirshnan 


IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,443 
WALTER A. WEISS 


Vv. f 
KAY JEWELRY STORES, INC., et al., 
CECIL D. KAUFMANN and SIMON HIRSHMAN, 
| Appellants. 


| 

a 

No. 24,444 
WALTER A. WEISS 


Ve 8 
KAY JEWELRY STORES, INC., 


JOEL S. KAUFMANN, 
Appellant. 


CECIL D. KAUFMANN, ET AL. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ‘COLUMBIA 


BRIEF FOR APPELLANTS CECIL D. KAUFMANN 
AND SIMON HIRSHMAN 


United States Court of Appeals HUcH B- Cox ) ov 


MICHAEL BOUDIN 
888 Sixteenth Street, N.W. 


FILED }=OcT 1419/0 Washington, D.C. 20006 
Attorneys for Appellants 


Cecil D. Kaufmann 
Votan aclseud and Simon Hirshman 
Sctober 14, 1970 | 


——<—<———— 
. 0. C. » THIEL PRESS - 202 - 209-0828 


for the District of Columbia Circuit 


Wadungion, 


(i) 
TABLE OF CONTENTS 


ISSUES PRESENTED FOR REVIEW 

REFERENCES TO RULINGS 

STATEMENT OF FACTS 
Background of the Litigation 
District Court Proceedings 


I. The Validity of the Judgment Below Depends Entirely 
upon the Court’s Finding That the Intent of Cecil 
and Hirshman Was Improper and Unlawful Because 
Their Motive Was to Benefit Joel 


. Under Settled Principles of Law and the Facts of This 
Case, the Court Could Not Properly Find on Sum- 
mary Judgment that Cecil and Hirshman Acted in 
Bad Faith for an Improper Motive 


. The Court Could Not Properly Assess Damages on 
Summary Judgment Against Cecil and Hirshman Who 
Admittedly Did Not Profit from the Transaction 


CONCLUSION 


TABLE OF AUTHORITIES 


CASES: 
American Surety Co. v. Nash, 95 Ariz. 271, 389 P.2d 266 


Arnstein v. Porter, 154 F.2d 464 (2d Cir. 1946) 
Bennett v. Propp, 41 Del. Ch. 14, 187 A.2d 405 (1962) 
Central R.R. Signal Co. v. Longden, 194 F.2d 310 (7th Cir. 


Cheff v. Mathes, 41 Del. Ch. 494, 199 A.2d 548 (1964) 
Colby v. Klune, 178 F.2d 872 (2d Cir. 1949) 


Cross v. United States, 336 F.2d 431 (2nd Cir. 1964) 
Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F.2d 766 


( % 


Estate Counseling Service v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 303 F.2d 527 (10th Cir. 1962) 


Flint River Pecan Co. v. Fry, 29 F.2d 457 (Sth Cir. 1929) .... 


Fogelson v. American Woolen Co., 170 F.2d 660 (2d Cir. 


F. S. Bowen Electric Co. v. J. D. Hedin Construction Co., 
144 US. App. D.C. 361, 316 F.2d 362 (1963) 


Gropper v. North Cent. Texas Oil Co., 35 Del. Ch. 198, 114 
A.2d 231 (Ch. 1955) 


Hoffman v. Dan, 205 A.2d 343 (Del. 1964) 


In re Kaufmann’s Will, 20 A.D.2d 464, 247 N.Y.S.2d 664 
(App. Div. 1964), aff’d per curiam, 15 N.Y.2d 825, 205 
N.E.2d 864, 257 N.Y.S.2d 941 (1965) 


Karasak v. Pacific Eastern Corp., 21 Del. Ch. 81, 180 Atl. 
604 (Ch. 1935) 


Levin v. Joint Commission, 122 U.S. App. D.C. 383, 354 
F.2d 515 (1965) 


Lieberman v. Becker, 38 Del. Ch. 540, 155 A.2d 596 (1959) . .. 
Lipkin v. Jacoby, 42 Del. Ch. 1, 202 A.2d 472 (Ch. 1964) ....8, 20 


Matter of Jackson, 125 Misc. 787, 211 N.Y. Supp. 537 
(Surrog. Ct. 1924) 


Mayflower Hotel Stockholders’ Protective Comm. v. May- 
flower Hotel Corp., 89 US. App. DC. 171, 193 F.2d 
666 (1951) 


New York Credit Men’s Adjustment Bureau, Inc. v. Weiss, 
278 A.D. 501, 105 N.Y.S.2d 604 (App. Div. 1951), aff'd, 
305 N.Y. 1, 110 N.E.2d 397 (1953) 


New York Trust Co. v. American Realty Co., 244 N.Y. 209, 
155 N.E. 102 (1926) 


Parker v. Nickerson, 137 Mass. 487 (1884) 


Pogue v. Great Atlantic & Pacific Tea Co., 242 F.2d 575 
(Sth Cir. 1957) 


Poirier v. Welch, 233 F.Supp. 436 (D.D.C. 1964) 
Poller v. Columbia Broadcasting System, 368 U.S. 464 


(iii) 


Sartor v. Arkansas Natural Gas Corp., 321 US. 620 (1944) .... 


Shulins v. New England Ins. Co., 360 F.2d 781 (2d Cir. 
1966) 


Standard Machinery Co. v. Duncan Shaw Corp., 208 F.2d 
61 (Ist Cir. 1953) 


Twin-Lick Oil Co. v. Marbury, 91 U.S. 587 (1875) 
United States v. Diebold, Inc., 369 U.S. 654 (1962) 
Upson v. Otis, 155 F.2d 606 (2d Cir. 1946) 

White Motor Co. v. United States, 372 U.S. 253 (1963) 


Williamson v. Wilbur-Rogers, Inc., 381 F.2d 719 (6th Cir. 
1967) 


MISCELLANEOUS: 
Federal Rule of Civil Procedure 56 
3 Fletcher, Cyclopedia Corporations (1959) 


6A Fletcher, Cyclopedia Corporations (1968) 
9 Fletcher, Cyclopedia Corporations (1 964) 
6 Moore, Federal Practice (2d ed. 1966) 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,443 
WALTER A. WEISS 


v. 
KAY JEWELRY STORES, INC., et al., 
CECIL D. KAUFMANN and SIMON HIRSHMAN, 
Appellants. 


No. 24,444 
WALTER A. WEISS 


v. 

KAY JEWELRY STORES, INC., 
JOEL S. KAUFMANN, | : 

Appellant. 


CECIL D. KAUFMANN, ET AL. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS CECIL D. KAUFMANN 
AND SIMON HIRSHMAN 


This brief is submitted on behalf of Cecil D. Kaufmann 
and Simon Hirshman, appellants in No. 24443. Their 
appeal has been consolidated with No. 24444 which is 
a separate appeal by Joel S. Kaufmann from the same 
judgment. 


2 


ISSUES PRESENTED FOR REVIEW * 


The District Court granted summary judgment against 
appellants Cecil D. Kaufmann and Simon Hirshman on the 
ground that as directors of Kay Jewelry Stores, Inc., they 
breached their fiduciary duty by approving and partici- 
pating in the Company’s purchase of stock from Joel S. 
Kaufmann with the improper motive of benefitting Joel, 
and the court found Cecil and Hirshman personally liable 
in the amount of Joel’s alleged gain on the sale. 


The questions presented are: 


1. Whether the court erred in granting summary judg- 
ment against Cecil and Hirshman on a finding that their 
motive was improper where they denied any improper 
motive for their actions, there was evidence to show legiti- 
mate corporate reasons for the transaction, and the court 
had no opportunity in the absence of a trial to appraise 
their credibility or consider other evidence pertinent to 
their good faith. 

2. Whether the court erred in holding Cecil and Hirsh- 
man liable on summary judgment for the amount of Joel’s 
alleged gain where concededly neither Cecil nor Hirshman 
had made any profit in the transaction for which they 
might be required to account, and any contentions that the 
stock was worth less than the Company paid for it or that 
the Company could have acquired it for a lower price 
involved disputed issues of fact. 


REFERENCES TO RULINGS 


The basis of the District Court’s judgment is set forth in 
its unreported “Findings of Fact and Conclusions of Law” 
which were announced from the bench at the conclusion 
of the oral argument on the motion for summary judg- 


*This case has not previously been before this Court. 
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ment on April 29, 1970, and are included in the joint 
appendix (J.A. 184). 


STATEMENT OF FACTS 


This is an appeal from a judgment of the District Court 
entered in a derivative stockholder’s suit. In the court 
below, the plaintiff moved for summary judgment which 
the individual defendants opposed on the ground, inter 
alia, that genuine issues of fact existed precluding any sum- 
mary judgment. The court granted the motion, determining 
without trial or hearing oral testimony that the individual 
defendants had engaged in an illegal “‘scheme,” and entered 
judgment in the amount of $191,870.26, plus interest (J.A. 
184-85).! 

Background of the Litigation. The plaintiff in this suit 
is Walter A. Weiss, a stockholder in the corporate defend- 
ant and a participant in relevant events discussed below. 
The individual defendants are three directors and officers 
of Kay Jewelry Stores, Inc. (“the Company”)—Cecil D. 
Kaufmann, its president, Joel S. Kaufmann, treasurer, and 
Simon Hirshman, secretary and general counsel; the Com- 
pany is a norainal defendant.? 


The following events gave rise to this litigation: Robert 
D. Kaufmann, a brother of Joel and a cousin of Cecil, died 


‘References designated “J.A. —” refer to the joint appendix. 
“Dep. Ex. —" refers to exhibits introduced in the depositions of 
defendants. “Tr. _” refers to pages in the transcript of the hearing 
on the summary judgment motion below. 


2The present suit follows two previous unmeritorious suits in the 
District of Columbia courts brought or apparently instigated by Weiss 
charging fraud or unfairness against one or more of the defendants. 
See In re Kaufmann’s Will, 20 A.D.2d 464, 473-74, 247 N.Y.S.2d 
664, 673-74 (App. Div. 1964), aff'd per curiam, 15 N.Y.2d 825, 205 
N.E.2d 864, 257 N.Y.S.2d 941 (1965); Opinion of Surrogate Cox, 
in In re Kaufmann’s Will, supra, filed April 18, 1966 (J.A. 169). 
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in 1959. His last will left almost his entire estate to Weiss, 
who had acted as an “advisor” to him (J.A. 89-90). The 

estate included stock in 42 subsidiary corporations of the 
Company (J.A. 148), as well as stock in other enterprises 
in which Robert and Joel were jointly interested (J.A. 174). 


Believing that the will offered by Weiss for probate in 
the New York Surtogate’s Court was the result of his 
undue influence over Robert, Joel contested the will on 
behalf of his two sons who were substantial beneficiaries 
under Robert’s immediately previous will (J.A. 90). Two 
juries concluded that Weiss had exercised undue influence, 
and the will leaving Robert’s estate entirely to Weiss was 
ultimately denied probate. In re Kaufmann’s Will, supra, 
20 A.D.2d 464, 247 N.Y.S.2d 664. In May 1965, as litiga- 
tion over the estate continued, the temporary administrator 
sought authority from the Surrogate’s Court to sell at 
public auction all of the stock held by the estate (J.A. 163). 


On several occasions thereafter during 1965 and 1966, 


Joel discussed the prospective auction with Cecil and, on 
at least one occasion, with Hirshman (J.A. 35, 99). Joel 
informed Cecil and Hirshman that he intended to bid for 
the stock held by the estate and that if there were competi- 
tion at the auction he intended to see that the auction 
price was bid up to a point that would cover his expenses 
in the will contest litigation (J.A. 100; see J.A. 49). Joel 
also inquired of Cecil whether the Company might purchase 
from Joel the stock in the 42 subsidiary corporations in the 
event Joel purchased them from the estate but he asserted 
that his price to the Company would have to include his 
full cost of acquiring the stock including an allocable share 
of the will contest expenses (J.A. 37). 


Cecil ultimately informed Joel that he would recommend 
to the Company’s board of directors that it purchase the 
stock from Joel on the terms described above, so long as 
the total cost did not exceed the book value of the stock 
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(J.A. 41).3 At the board of directors meeting on January 
25, 1966, Cecil reported on Joel’s inquiry, along with 
several other inquiries from persons interested in selling to 
the Company minority holdings in various of its subsidiaries 
(J.A. 139). The directors authorized Cecil “to negotiate 
for the purchase of such minority interests as he deems 
desirable and advisable . . .” (J.A. 139). 


As the authorizing resolution indicates, the Company’s 
interest in acquiring minority holdings in its operating sub- 
sidiaries was not limited to those Joel might acquire. 
During 1963 the Company had sought to acquire minority 
interests in a number of its subsidiaries by offering their 
owners shares of the Company in exchange. See opinion 
of Surrogate Cox, supra (J.A. 169). In 1966 and 1967 the 
Company on several occasions purchased from unrelated 
persons minority interests in various of the Company’s 
operating subsidiaries.* 

Following the January board meeting, there were appar- 
ently further conversations between Cecil and Joel. Cecil 
continued to contemplate that the Company would ulti- 
mately acquire the stock in question from Joel, but Cecil 
made no commitment prior to the auction that the Com- 
pany would purchase the stock if Joel acquired it ( J.A. 
54-55, 61-62). 


During these discussions Cecil had considered and 
rejected the course of having the Company bid directly for 
the stock in its subsidiaries at the auction (J.A. 44). Pri- 
marily, Cecil concluded that this alternative would cost the 
Company more because it would require the Company to 


3Joel had previously asked Cecil whether the Company would 
issue him Company stock in exchange for his subsidiary stock, but 
Cecil had indicated that it would not (J.A. 36). 


“Details of the 1963 acquisition are contained in the record at 
J.A. 169. The facts concerning the 1966 and 1967 acquisitions were 
adverted to only in oral argument for reasons noted below. See 
p. 16, n. 18, infra. 
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engage in competitive bidding (J-A. 49). Cecil was also 
concerned that a show of interest by the Company at the 
auction might attract other bidders and increase the price 
substantially (J.-A. 45).5 Finally, the stock in these subsidi- 
aries was offered in blocks several of which contained other 
estate stockholdings in corporations which were not subsidi- 
aries of or connected with the Company (J.A. 148), and 
the Company’s right to acquire stock in non-subsidiaries 
was in fact sharply confined by the terms of an outstand- 
ing loan agreement.® 


After authorization by the Surrogate, the auction was 
held on June 7, 1966, and Joel purchased the estate stock- 
holdings for $299,388.03; of this amount, $205,330.03 was 
allocable to the stock in the 42 subsidiaries of the Com- 
pany. At the board of directors meeting on July 1, 1966, 
it was reported that Joel offered to resell the stock in the 
42 subsidiaries to the Company for the price he paid for 
them at auction plus an allocable share of his expenses in 
the litigation which resulted in the auction. After discus- 
sion the board voted, with Cecil and Joel abstaining, to 
purchase the stock at a price including “all of the costs 
incurred by [Joel] in acquiring said shares,” with the exact 
amount to be determined by audit but not to exceed 
$411,000 (J.A. 140). The latter figure was based on 


SWeiss had in fact made efforts to interest a competitor of the 
Company in acquiring the stock in question, and Weiss sought 
to delay the auction in attempts to find other bidders (Weiss’ 
Answers to Interrogatories; Weiss’ letter, August 22, 1967, attached 
to the affidavit of Simon Hirshman filed in opposition to summary 
judgment (J.A. 177)). 


©The loan agreement prohibited the Company, on threat of 
default, from purchasing stock in corporations which were not its 
subsidiaries (J.A. 178). The agreement contained an exception allow- 
ing such purchases so long as they, together with specified other obli- 
gations and investments, did not exceed $350,000; at the time of 
auction the Company had utilized this exception to the extent of 
about $112,000 (J.A. 178). The auction price, of course, could not 
be determined in advance. 
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a preliminary estimate of Joel’s litigation expenses then 
available to the board. - 

Joel thereafter submitted to an audit committee data 
establishing his costs and the committee prepared a written 
report to the board of directors (J.A. 142).7 The report 
stated that the aggregate book value of the stock was 
$490,420.67 and it computed the total cost of the stock 
to Joel, including an allocable share of his will contest 
expenses, at $400,729.09 (J.A. 145). At the board of 
directors next meeting on September 28, 1966, the board, 
with Cecil and Joel again not voting, reconfirmed its deci- 
sion to purchase the stock at the computed cost (J.A. 
141). Subsequently the stock was transferred to the Com- 
pany on payment of $397,200.29, the reduction being due 
to revised cost data submitted by Joel to the committee 
(J.A. 146). 


District Court Proceedings. The present suit was brought 
by Weiss as a derivative stockholder’s action against seven 
of the Company’s directors charging that the transactions 
just described were a breach of fiduciary duty (J.A. 4). 
Inadequate service led to dismissal of the complaint as to 
four of the directors and the remaining three—Cecil, Joel, 
and Hirshmar.—filed answers denying any wrongdoing (J_A. 
9, 13). Counsel for Weiss deposed both Cecil and Joel 
and conducted limited other discovery on several issues.® 
The individual defendants obtained from Weiss answers to 
several interrogatories. 


7The committee consisted of Donald Hudson (controller of the 
Company), James F. Rihtarchik (a CPA employed by the Company), 
and James R. Stoner (an attorney retained by the Company) (J.A. 
64-70). 


SOther discovery on behalf of Weiss consisted of a request for the 
admission of the genuineness of two documents involved in the 
Surrogate’s Court proceedings and an interrogatory to the Company 
seeking a statement of the dates when payments were made by it to 
Joel in exchange for the stock in question (J.A. 163, 179). 
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At this stage Weiss moved for summary judgment (J.A. 
170), including with his motion a single affidavit which did 
no more than establish his ownership of 106 shares of the 
Company’s stock. The essential ground of the motion, as 
revealed by the supporting memorandum, was that Joel 
breached his fiduciary obligation to the Company by pur- 
chasing property for the purpose of resale to the Company 
at a profit and that he preempted a corporate opportunity 
when he purchased for himself property which the Com- 
pany contemplated acquiring (Weiss Mem. 7-8). The liabil- 
ity of Cecil and Hirshman was alleged to follow from their 
approval of the Company’s purchase of the stock from 
Joel and their participation with him in the transaction, 
although admittedly they “did not profit from the [alleged] 
breach of trust” (Weiss Mem. 10). 


In response, the three individual defendants all con- 
tended that numerous disputed issues of fact pertinent to 
claims and defenses prevented a summary judgment; for 
example, specified contested issues included Weiss’ allega- 
tions that Cecil and Hirshman had acted in bad faith for 
an improper motive.? Moreover, summary judgment was 
opposed on the legal ground that controlling decisions 
entitled a corporate executive to buy and to resell to his 
corporation property in which he had a pre-existing interest 
such as Joel’s interest under Robert’s penultimate will in 
the stockholdings of Robert’s estate.!° 


?In addition to their respective statements of genuine issues (J.A. 
171, 176), the defendants filed memoranda in Opposition to summary 
judgment arguing questions of law and showing how specified dis- 
puted issues were or turned upon contested evidentiary facts. At this 
stage the defendants also filed affidavits of Joel and of Hirshman 
relating to a variety of issues (J.A. 173, 177). 


1°in this connection, the defendants cited authorities showing that 
the corporate opportunity doctrine does not prevent an executive 
from acquiring property in which he has a pre-existing interest to 
protect regardless of his corporation's desire to obtain the property. 
E.g., Twin-Lick Oil Co. v. Marbury, 91 U.S. 587 (1875); Lipkin v. Ja- 
coby, 42 Del. Ch. 1, 202 A.2d 472 (Ch. 1964). Once the executive has 
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Cecil and Hirshman also objected to summary judgment 
against them on the additional ground that—regardless of 
whether Joel could buy and resell the stock— governing law 
precluded liability as to Cecil and Hirshman absent a 
finding of bad faith or negligence on their part since they 
were neither financially interested in the transactions nor 
alleged to have profited by them. See pp. 11-12, infra. 
They argued that their bad faith or negligence could not be 
established on summary judgment in light of their denials 
of improper motives, the evidence of legitimate corporate 
reasons for the transactions and the settled rule that sum- 
mary judgment is not normally appropriate on questions 
of motive or intent. See pp. 13-22, infra. 


Weiss in his reply memorandum introduced for the first 
time the additional argument that the Company had no 
legitimate reason to acquire the stock of its subsidiaries and 
had paid Joel more than the stock was worth (Weiss Reply 
Mem. 16-17)."" No affidavits or additional evidence on 
these questions accompanied the reply. The individual 
defendants filed a supplemental statement of the disputed 
issues specifying as contested issues of fact the Company’s 
interest in acquiring the stock in question and the fairness 
of the price naid (J.A. 180). 


Immediately following oral argument of the motion for 
summary judgment, the court granted summary judgment 


legitimately acquired the property, 

resell it to his corporation at a pri id. bs 

River Pecan Co. v. Fry, 29 F.2d 457, 459 (Sth Cir. 1929); New York 
Trust Co. v. American Realty Co., 244 NY. 209, 155 NE. 102 
(1926). 


"Neither in his complaint nor his main memorandum below did 
Weiss allege that the Company had no reason to purchase the stock 
or that the price exceeded its value. On the contrary, the express 
claim was that Joel had made an unlawful “profit” (eg., J.A. 7) 
which the Company was entitled to recover “even if the price it paid 
did not exceed the true value” (Weiss Mem. 8). 
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from the bench. At the same time, the court delivered the 
following oral statement denominated “Finding of Facts 
and Conclusions of Law”: 

“While on some of the Plaintiff’s theories in this 
case, there may be disputes, genuine disputes of 
issues of fact, the Court holds that there is no 
dispute, of genuine dispute of any issue of fact 
involving this question, and that is that the purchase 
by Joel S. Kaufman of the stock in question and its 
resale to Kay’s was a scheme devised by the Defend- 
ants to reimburse Joel S. Kaufman for his personal 
expenses in a will contest unconnected with the cor- 
porate business of the case; that such on the part 
of the Defendants was a gross violation of their 
duties to the corporation and to the stockholders, 
and that the corporation is entitled to recover the 
excess price, and Ill grant summary judgment” 
(J.A. 184). 

Thereafter, the court entered a judgment holding the 
three individual defendants jointly and severally liable for 
$191,870.26, plus interest (J.A. 185). This figure repre- 
sented the difference between the price the Company paid 
Joel for the stock and the price he paid for it at the 
auction. The court filed no written opinion discussing 
either the evidence or the legal questions in the case and 
made no further findings or conclusions beyond the several 
sentences delivered at oral argument and set forth above. 


ARGUMENT 


L THE VALIDITY OF THE JUDGMENT BELOW 
DEPENDS ENTIRELY UPON THE COURT'S 
FINDING THAT THE INTENT OF CECIL AND 
HIRSHMAN WAS IMPROPER AND UNLAWFUL 
BECAUSE THEIR MOTIVE WAS TO BENEFIT 
JOEL. 


The District Court rested its judgment of liability entirely 
on a single finding that “the purchase by Joel S. Kaufman 
of the stock in question and its resale to Kay’s was a 
scheme devised by the Defendants to reimburse Joel S. Kauf- 
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man for his personal expenses” in a will contest not con- 
nected with the business of the Company (J.A. 184). As ap- 
plied to Cecil and Hirshman the plain meaning of this finding 
is that they are liable solely because they acted in bad faith, 
that is to say, their actions were prompted by the improper 
and unlawful motive and intent to benefit Joel without 
regard for the Company’s interests. 


In the circumstances of this case, a valid finding of bad 
faith was essential to any judgment of liability against Cecil 
and Hirshman. It is undisputed that neither of them had 
any personal interest in or received any benefit from the 
transactions in question. Under the law of Delaware, which 
governs here,!2 it is well established that a director who has 
no personal interest in and has derived no profit from the 
transaction alleged to be unlawful can be held liable only 
upon a showing of bad faith or negligence. See, e.g., Cheff 
v, Mathes, 41 Del. Ch. 494, 199 A.2d 548 (1964); Hoffman 
v. Dan, 205 A.2d 343, 350 (Del. 1964).13 


In the face of this controlling rule of law the assertion 
made by Weiss in the court below that without regard to 
motive, a director who preempts a “corporate opportunity” 
to his advantage is subject to a “constructive trust” of the 
proceeds and liable for any “profits” from his action (Weiss 
Mem. 8) is not applicable to Cecil and Hirshman. Assuming 
that a director who profits from such a transaction may be 
liable regardless of his intent it is not and cannot be con- 
tended that Cecil and Hirshman obtained any profit or 


'2The Company is incorporated in Delaware and the fiduciary 
duty of its directors is determined under Delaware law. See, eg., 
Mayflower Hotel Stockholders’ Protective Comm. v. Mayflower Hotel 
Corp., 89 U.S. App. D.C. 171, 173-74, 193 F.2d 666, 668-69 (1951). 


"Delaware decisions explicitly distinguish, in appraising trans- 
actions between a corporation and one or more of its directors, 
between directors “having personal or pecuniary interests in the trans- 
action” and those who may approve and sanction it but are other- 
wise disinterested; the latter, at least, are merely required to have 
acted in “good faith’ and with requisite care. See Cheff v. Mathes, 
supra, 41 Del. Ch. at 505, 199 A.2d at 555. 
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benefit whatsoever from the transactions in question. It 
may also be observed that there are disputed questions of 
both fact and law involved in the corporate opportunity 
issue. See, e.g.. p. 8, n. 10, supra; the trial court did not 
even purport to decide these questions. 


Whether or not Joel in view of his preexisting interest 
and other circumstances could properly purchase the stock 
and resell it to the Company at a higher price, liability of 
Cecil and Hirshman must be independently established. 
The Delaware decisions make it clear that a disinterested 
director has not breached his fiduciary duty merely because 
he has approved or sanctioned a corporate transaction 
for which another director is held liable on account of 
improper purpose, self-interest or any other ground. See, 
e.g. Bennett v. Propp, 41 Del. Ch. 14, 187 A.2d 405 
(1962); see p. 11, n. 13, supra. The disinterested director 
is liable only if, in the particular circumstances, he is found 
to have acted in bad faith or negligently. Jd. 


In the present case only the issue of bad faith is rele- 
vant. The court below made no finding or suggestion of 
negligence but rested its judgment solely on a deter- 
mination of bad faith. Indeed, the gravamen of Weiss’ 
complaint and argument from the outset of the case has 
been that Cecil and Hirshman acted with dishonest intent 
and not that their actions constitute negligence (e.g.. Weiss 
Reply Mem. 19). Furthermore, Delaware law gives very 
wide latitude to decisions made by disinterested directors 
and would require a far stronger showing than is found in 
the record here as a basis for holding disinterested directors 
liable for negligence.4 The same facts discussed below 


14E ., Karasak v. Pacific Eastern Corp., 21 Del. Ch. 81, 180 Atl. 
604 (Ch. 1935); Wyles v. Campbell, 77 F.Supp. 343, 349 (D. Del. 
1949); cf. Poirier v. Welch, 233 F.Supp. 436, 439 (D.D.C. 1964). 
The Delaware Supreme Court stated in Lieberman v. Becker, 38 Del. 
Ch. 540, 547, 155 A.2d 596, 600 (1959), “a decision by responsible 
businessmen reached after careful consideration of . . . [the relevant] 
factors, without bad faith or fraud is entitled to weighty considera- 
tion by the courts.” 
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(pp. 16-20, infra) which preclude summary judgment on the 
question of bad faith similarly establish sufficient reason 
for defendants’ actions to preclude a finding of culpable 
negligence. 


It follows from what has just been said that the validity 
of the judgment below depends entirely on the court’s 
finding that Cecil and Hirshman acted in bad faith, both 
because that was the sole basis for the court’s decision and 
because under the controlling principles of substantive law 
such a finding is essential to any imposition of liability. 
The decisive question, therefore, is whether in the circum- 
stances of this case the court properly determined the issue 
of bad faith on a motion for summary judgment. 


II. UNDER SETTLED PRINCIPLES OF LAW AND 
THE FACTS OF THIS CASE, THE COURT 
COULD NOT PROPERLY FIND ON SUMMARY 
JUDGMENT THAT CECIL AND HIRSHMAN 
ACTED IN BAD FAITH FOR AN IMPROPER 
MOTIVE. 


Under Rule 56 of the Federal Rules of Civil Procedure, 
summary judgment is appropriate only if the parties seeking 
it can “show that there is no genuine issue as to any 
material fact ....’’ Necessarily, the facts and evidence in 
each individual case ultimately determine whether or not 
this standard has been met. However, in appraising the 
relevant circumstances, fully discussed below, the more gen- 
eral cautions of the courts in administering Rule 56 are 
pertinent. 


In the words of the principal commentator on the Fed- 
eral Rules, “summary judgments are to be cautiously 
granted.” 6 Moore, Federal Practice 4 56.15 [1.-2], at 
2315 (2d ed. 1966) (footnote omitted). This Court itself 
has stated that in passing upon summary judgment motions 
doubts “‘are to be resolved against the granting of summary 
judgment.”’ Dewey v. Clark, 86 U.S. App. D.C. 137, 145,180 
F.2d 766, 772 (1950). In sum, if there is to be error it 
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should be in denying summary judgment and “in favor of 
2 full trial.” 6 Moore, supra, para. 56.15 [1.-2], at 2316. 


In particular, suits involving claims of fraud or breach 
of fiduciary duty, or otherwise turning upon issues of 
motive or intent, are not normally appropriate for disposi- 
tion on summary judgment for obvious reasons such as the 
range of facts likely to be relevant and the importance 
of demeanor evidence.'5 Thus, the normal presumption 
against summary judgment is especially pronounced when 
such issues are involved, and this must be borne in mind in 
appraising the particular facts. 


The District Court’s finding that Cecil and Hirshman 
acted in bad faith for the improper purpose of advanc- 
ing Joel’s interests rather than those of the Company was 
based wholly upon inferences and was not supported in any 
degree by direct evidence of improper motive. Both Cecil 
and Hirshman have consistently denied wrongdoing,'® and 
in his deposition Cecil explained in detail his reasons for 
believing that he was acting in the best interests of the 
Company (see pp. 16-19, injra). There are no contempo- 
raneous documents or other evidence of contemporaneous 
statements by Cecil or Hirshman that provide any support 
for the view that their intent was to benefit Joel at the 
expense of the Company. On the contrary, the contempo- 
raneous documents—as for example, the minutes of the 


15Eg., White Motor Co. v. United States, 372 U.S. 253 (1963); 
Poller v. Columbia Broadcasting System, 368 U.S. 464 (1962); 
Levin v. Joint Commission, 122 U.S.App. D.C. 383, 354 F.2d 515 
(1965); FS. Bowen Electric Co. v. J.D. Hedin Construction Co., 
114 US. App. D.C. 361, 316 F.2d 362 (1963); Fogelson v. 
American Woolen Co., 170 F.2d 660 (2nd Cir. 1948); 6 Moore, 
supra, para. 56.17[41]. 


16For example, as Cecil stated in describing his discussions with 
Joel prior to the auction, “first of all you must understand that .. . 
I was representing Kay Jewelry, Inc. and I couldn’t or wouldn’t do 
anything even in favor of Joel if 1 thought it was to the detriment 
of the company” (J.A. 45). 
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board meetings at which the transaction was considered 
(J.A. 139-42)—are consistent with and, indeed, support 
the position of Cecil and Hirshman that they acted through- 
out in good faith. 


In substance, therefore, the District Court’s finding of 
bad faith was necessarily based upon the inference that the 
acts done by the defendants, in all the circumstances 
including defendants’ knowledge of relevant facts, pre- 
cluded any explanation for such actions other than bad 
faith. Yet, on any motion for summary judgment, it is 
settled that “the inferences to be drawn from the under- 
lying facts . . . must be viewed in the light most favorable 
to the party opposing the motion.” United States v. 
Diebold, Inc., 369 U.S. 654, 655 (1962).17 It follows 
that unless the explanations for the actions of Cecil and 
Hirshman are too incredible or preposterous even to permit 
the conclusion after a full trial that they acted in good 
faith, then summary judgment was wrongly entered. 


While the District Court did not identify what act or 
acts of Cecil and Hirshman provided the precise basis for 
its inference that they necessarily acted in bad faith, the 
record furnishes a reasonable explanation for each of the 
decisions with which they might be charged: acquisition of 
the stock in the 42 subsidiaries by the Company; consent 
to the price paid for the stock; and failure to have the 
Company itself bid for the stock at auction as an alterna- 
tive means of acquisition. In each instance the explanation 
is in the defendants’ view entirely sound as a matter of 
business judgment, but in all events none of the explana- 
tions is so implausible as to compel the conclusion that 
defendants were motivated by bad faith. 


17 Accord, Williamson v. Wilbur-Rogers, Inc., 381 F.2d 719 (6th 
Cir. 1967); Shulins v. New England Ins. Co., 360 F.2d 781 (2nd Cir. 
1966); Pogue v. Great Atlantic & Pacific Tea Co., 242 F.2d 575 (Sth 
Cir. 1957); 6 Moore, supra, para. 56.13[3]. 
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First, there is nothing sinister or peculiar about a corpo- 
ration’s purchase of stock in its own subsidiaries. The 
existence of minority interests in operating subsidiaries of 
a parent corporation is notoriously a source of difficulty 
for the parent in matters of dividend policy, expansion, and 
many other areas of legitimate corporate activity. See 6A 
Fletcher, Cyclopedia Corporations §§ 2857-57.1 (1968). 
The difficulties of dispersed ownership in subsidiaries was 
especially acute in this instance because so many operating 
companies—42 in number—were involved (See J.A. 36). 


Any suggestion that the Company made the purchase 
not to further the Company’s interest but simply to assist 
Joel is inconsistent with the fact that it sought, and indeed 
made, purchases of stock in its subsidiaries in comparable 
cases from persons unconnected either with Joel or the 
management of the Company. The record shows that at 
the same January 1966 meeting of the board of directors 
at which Cecil reported on Joel’s initial proposal, the board 
authorized Cecil to negotiate for purchases of minority 
interests from other persons (J.A. 139). The record also 
reflects the Company’s acquisition of minority interests in 
its subsidiaries in 1963 (J.A. 169), and in point of fact the 
Company in both 1966 and 1967 made purchases of stock 
interests in its subsidiaries from minority holders having no 
other relation to the Company.!® 


The facts just recited amply support the express testi- 
mony of Cecil that he “felt that it would be in the com- 
pany’s interest and the stockholders protection if the com- 


18The 1966 and 1967 transactions were not discussed in defend- 
ants’ papers opposing the motion for summary judgment solely 
because Weiss’ complaint and moving papers did not attack the Com- 
pany’s interest in acquiring stock in its subsidiaries; rather, the attack 
was on the method of accomplishment and, in fact, asserted that the 
stock represented a “corporate opportunity” (Weiss Mem. 8). See 
p. 9, n. 11, supra. However, defendants’ counsel stated in oral argu- 
ment that these transactions had occurred and represented the evi- 
dence concerning them would be introduced at trial (Tr. 40-41). 
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pany owned the . . . shares” in question (J.A. 40). The 
other directors of the Company shared this view since they 
voted at both the July and September 1966 meetings to 
purchase the stock (J.A. 140-41). It is impossible to see 
how the acquisition of the stock itself suggests, let alone 
compels, an inference that it was motivated by bad faith. 


Second, the decision to pay $397,200.29 for the stock 
similarly gives rise to no inference of bad faith and cer- 
tainly not a conclusive inference. There was a reasonable 
basis for believing that an allocable share of Joel’s will 
contest expenses could properly be regarded as part of his 
cost of acquiring the stock;!9 and apart from that consider- 
ation, the stark fact remains that the Company had no way 
of obtaining the stock from Joel at a lower price. As Cecil 
testified, from the outset of his discussions with Joel the 
latter had made it clear that he would not resell the stock 
except at a price including an allocable share of his litiga- 
tion expenses (J.A. 37). 


Nor does the record show that the intrinsic value to the 
Company of the stock was less than the price paid or that 
the defendants must necessarily have believed it to be less. 
The book value of the stock, $490,420.67 (J.A. 143), far 
exceeded the total price paid for it and the Company had 
additional legitimate reasons for seeking to obtain it beyond 
those of interest to an outside purchaser.2° See p. 16, 
supra. Moreover, the judgment of Cecil and Hirshman that 
the terms of purchase were advantageous to the Company 


'SWere it not for Joel's action in contesting Robert's will, the 
stock in question would have passed to Weiss whose relation with the 
Company certainly did not encourage prospects for its repurchase 
from him on any reasonable terms. 


?0Other criteria such as dividends and recent comparable trans: 
actions in the stock might also be pertinent to fixing its value, but 
book value is certainly one pertinent index. See, eg., American 
Surety Co. v. Nash, 95 Ariz. 271, 389 P.2d 266 (1964); Matter of 
Jackson, 125 Misc. 787, 211 N.Y. Supp. 537 (Surrog. Ct. 1924); 
9 Fletcher, Cyclopedia Corporations § 4657 (1964). 
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were corroborated by all of the voting directors, some of 
whom had no other connection with the Company, in two 
separate board meetings. 


Weiss’ argument that the price paid exceeded the value 
of the stock rested on the assumption that the auction 
price definitively established the actual value of the stock. 
The trial court properly declined to give any substantial 
weight, let alone conclusive weight, to the price paid at an 
auction with one bidder (Tr. 10), and the court properly 
stated that if Weiss’ case depended upon a showing that the 
price paid by the Company was “excessive” then “surely 
you’ve got to dispute a material fact in here” (Tr. 9).?! 
Plainly if the price cannot be shown on summary judgment 
to be excessive, it provides no basis for an inference that 
its payment by defendants establishes their bad faith. 


Third, the Company’s method of obtaining the stock, by 
purchasing it from Joel rather than bidding for it at the 
auction, provides no ground for imputing bad faith to 
defendants. Joel had made it patently clear well before the 
auction that he “‘was going to bid [the stock] in and if 
there was competition on it I was going to see the price 
would be bid up to where if somebody wanted to buy it 
they would have to pay for my expenses” incurred in the 
will contest (J.A. 100). Consequently, the Company could 


21 As the court stated in oral argument in response to the argu- 
ment by Weiss’ counsel that book value was irrelevant and the auc- 
tion price was conclusive (Weiss Reply Mem. 16-17). “Well then if 
book value as a matter of law is not an indication of price . . . then 
certainly the auction price at which there’s only one bidder is no in- 
dication of what it’s worth” (Tr. 10). In asserting that the auction 
price definitively established the value of the stock, Weiss also em- 
phasized that the actual price paid represented the upset price fixed 
by the Surrogate (see Weiss Reply Mem. 16-17). It is common know- 
ledge, as the Surrogate expressly stated in this instance, that in fixing 
upset prices the question “is not one of actual valuation but only one 
of fixing the minimum price at which the securities are to be offered 
for sale...” (J.A. 169). 
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not expect to obtain the stock at the auction without com- 
petitive bidding and, in all likelihood, payment of a far 
higher price than the sum it ultimately paid to Joel 
directly.22 


Cecil was also concerned that direct participation by the 
Company in the auction might excite the interests of other 
potential bidders and thus increase the price paid (J.A. 49- 
50). Moreover, the Company did not want to acquire the 
estate’s stockholdings in corporations which were not sub- 
sidiaries of the Company, and the stock in these other cor- 
porations was offered at the auction in blocks together 
with subsidiary stock (see J.A. 148). The Company 
under an outstanding loan agreement was in fact severely 
limited in purchasing such non-subsidiary stock (see p. 6, 
n. 6, supra). As Cecil stated, for all these reasons “my 
business discretion or judgment told me it would be com- 
pletely wrong” for the Company to bid at the auction 
(J.A. 45). 


In the District Court Weiss quibbled with or sought to 
counter certain of the explanations made by defendants to 
account for their method of purchase and other challenged 
decisions, and the Company responded to the objections so 
far as it had opportunity to do so.23 However, this very 


22At the time of the auction the will of Robert next in line for 
probate left only half the estate to Joel’s children (J.A. 90), so that 
only half the amount paid for the estate stock at the auction would 
be certain of ultimately reaching Joel’s family when the estate was 
distributed. For this reason, if Joél had bid the price of the stock 
to the level necessary to allow him to recoup his litigation expenses 
through the proceeds of the estate, then-the Company would have 
had to pay more for the stock at auction than it ultimately paid for 
it by purchasing it directly from Joel. 


23For example, Weiss in his reply memorandum argued that the 
prospect of competitive bidding by Joel was no excuse for the Com- 
pany’s failure to bid at the auction since Joel as a corporate officer 
could not lawfully bid against the Company and the Company failed 
to make any “remonstrance” to him (Weiss Reply Mem. 19). As 
counsel for Cecil and Hirshman noted in oral argument, the Company 
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Process shows how inappropriate it is to determine on 
summary judgment the reasonableness of the defendants’ 
actions, and then draw inferences about their motives, 
when neither can be evaluated without a full exploration 
and consideration of the myriad relevant facts which 
provide the context for the actions. The partial illumina- 
tion of the issues available on summary judgment through 
discovery and pleadings simply is not an adequate substi- 
tute in such cases for a plenary trial. 


Beyond the explanations for particular actions, there is 
other evidence contained in the record that weighs heavily 
against a determination that Cecil and Hirshman acted in 
bad faith. In particular, the record shows that both had 
stock interests in the Company and both would thus have 
suffered financially from any act or omission injurious 
to the Company (Dep. Exs. 6-7).2* The record also shows 
that Cecil, far from being an instrument of Joel’s wishes, 
declined to recommend an exchange of Company stock for 
Joel’s shares in the subsidiaries—the proposal favored by 
Joel—because Cecil did not regard it as being in the Com- 
pany’s best interests (J.A. 36). Finally, it is not irrelevant 
that the other directors of the Company voted in favor of 
the acquisition of the stock expressing their own inde- 
pendent judgment that it was in the best interests of the 
Company. 

Not only is a conclusive inference of bad faith unjusti- 
fied in light of the facts discussed, but the grant of 
summary judgment was additionally improper because it 


had reason to believe that Joel was entitled to bid, in view of his pre- 
existing interest (see p. 8, supra) (Tr. 43), and in any event the fact 
of the matter was that Joel had clearly expressed his intention to bid 
and indicated no lack of firmness in his resolve (J.A. 49, 100). 


*4Cecil’s stock interest was very substantial (Dep. Ex. 7). The 
courts have given significant weight to such interests in countering 
accusations that an executive acted in bad faith. See, c.g., Gropper 
v. North Cent. Texas Oil Co., 35 Del. Ch. 198, 114 A.2d 231 (Ch. 
1955); Lipkin v. Jacoby, 42 Del. Ch. 1, 202 A.2d 572 (Ch. 1964). 
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deprived the defendants of the opportunity to introduce 
further relevant evidence appropriate for trial. The prospect 
of such evidence is itself reason for deferring a final judg- 
ment on the disputed issues until a trial has allowed its 
considerations. See, e.g., 6 Moore, supra, 4 56.15[4], [5]. 
Such evidence is present here and defendants called its 
attention to the District Court (e.g., Tr. 39). 


Since the central issue is whether the defendants acted 
in good faith, their credibility in affirming that they did so 
and explaining the reasons for their actions is critically 
important. Yet short of a trial there is no opportunity for 
the trier of fact to observe the very actors whose motives 
are in question even though those observations may be 
decisive. It is the settled rule that “credibility ought 
not, when witnesses are available, be determined by mere 
affirmations or denials that inherently lack the important 
element of witness’ demeanor. ... Indeed, it has been said 
that a witness’ demeanor is a kind of ‘real evidence’ . . . .” 
Colby v. Klune, 178 F.2d 872, 873-74 (2d Cir. 1949). 


Innumerable cases make this same point that summary 
judgment ought not be granted where an individual’s credi- 
bility is at issue and the opportunity exists to have the 
individual examined and cross-examined in court.25 Even 
if the facts already described encouraged a substantial 
doubt about the good faith of Cecil and Hirshman in the 
actions challenged in this case, it is impossible to under- 
stand why they should be denied the opportunity of 
explaining those actions, in full and in their own words, in 
a full trial where their demeanor can be evaluated before 
a final judgment is passed upon them. 


256 g., Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620 
(1944); Poller v. Columbia Broadcasting System, 368 U.S. 464 
(1962); Arnstein v. Porter, 154 F.2d 464 (2d Cir. 1946); 6 Moore, 
supra, para. 56.15[4]. As the court said in this connection in Cross 
v. United States, 336 F.2d 431, 433 (2d Cir. 1946); “Summary judg- 
ment is particularly inappropriate where ‘the inferences which the 
parties seek to have drawn deal with questions of motive, intent and 


ves 


subjective feelings and reactions’. 
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There are further persons whose testimony will be useful 
at trial in determining the good faith of the defendants. 
For example, whether the stock purchased by the Company 
was worth the price paid for it certainly has some bearing 
upon this question, yet it is equally apparent that the 
subject is one appropriate for an expert financial witness. 
Similarly, the testimony of other members of the board of 
directors of the Company would be pertinent in establish- 
ing that other informed businessmen, having no special ties 
with Joel, reasonably believed the acquisition of the stock 
to be in the best interest of the Company. The availability 
of such evidence is reason enough why summary judgment 
should not be granted on the present state of the record. 


il. THE COURT COULD NOT PROPERLY ASSESS 
DAMAGES ON SUMMARY JUDGMENT AGAINST 
CECIL AND HIRSHMAN WHO ADMITTEDLY DID 
NOT PROFIT FROM THE TRANSACTION. 


The court below held each of the individual defendants 
liable for what it designated “the excess price” (J.A. 184), 
namely, $191,870.26, representing the difference between 
the price paid by the Company to Joel for the stock in 
question and the lesser amount previously paid by Joel for 
the stock at the auction (J.A. 185). The court did not 
explain whether it regarded the award as a restoration of 
profits unlawfully obtained by a corporate fiduciary or as 
the measure of damages inflicted on the Company. It is 
the position of Cecil and Hirshman that they acquired 
no profits which they might be required to restore, and 
damage to the Company could not be properly established 
on summary judgment. 

The profit measure of liability has no proper application 
in this case. Weiss apparently views as profit to Joel 
Kaufmann the difference between what the Company paid 
him for the stock and what he paid for it at auction. How- 
ever, demonstrably Joel had no net gain on the transaction 
when due account is taken of his expenses in the will 
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contest. Since the stock would never have been offered at 
auction had not Joel contested the will, his expenses in 
doing so were in the most practical sense a cost of his 
acquiring the stock and he obtained no profit on the trans- 
action in any sense relevant here.?6 


Even if Joel were taken to have profited from the trans- 
action, Weiss himself has admitted that “Cecil Kaufmann 
and Simon Hirshman did not profit from the breach of 
trust .. .” (Weiss Mem. 10). It may be conceded arguendo 
that an unfaithful fiduciary may be held liable not only for 
“such loss” as the corporation suffered but alternatively in 
the amount necessary “‘to prevent the faithless trustee from 
unjustly enriching himself” through his breach of trust.?7 
It is patent that neither Cecil nor Hirshman have enriched 
themselves, unjustly or otherwise, in the present case. 


The inequity of requiring a restoration of profits from 
those not alleged to have made profits of any kind is not 
altered by any general principle, asserted by Weiss in the 
court below, that fiduciaries who act together in breach of 
their fiduciary obligation are jointly and severally liable 
(Weiss Mem. 10). The immediate question is not whether 


26It is well established that where a director is required to restore 
illegal profits to his corporation, the profits are measured by his net 
gain after the deduction of any expenses proximately related to the 
profits. Central R.R. Signal Co. v. Longden, 194 F.2d 310, 324 (7th 
Cir. 1952); Parker v. Nickerson, 137 Mass. 487, 497 (1884); 3 
Fletcher, Cyclopedia Corporations § 950, at 450 (1959). As the court 
stated in the Longden case, there is no equitable reason why the 
costs “from which sprang the profits” should not be deducted in 
determining the amount to be repaid. 194 F.2d at 324. 


27See Standard Machinery Co. v. Duncan Shaw Corp., 208 F.2d 
61, 63 (1st Cir. 1953). The court there said in full: 


“It is fundamental that damages may be assessed in favor 
of a beneficiary against a defaulting trustee either to com- 
pensate the beneficiary for such loss as he may have sus- 
tained as a result of the breach of trust, or to prevent the 
faithless trustee from unjustly enriching himself as a result 
of his breach of fiduciary duty. Am. Law. Inst., Restate- 
ment, Trusts § 205; Scott, Trusts, § 205.” 
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Cecil and Hirshman can be held liable but whether the 

measure of their own liability is unlawful profits which 

they admittedly did not obtain. Whatever abstract language 
the cases may employ, research discloses no decision in 

which a nonprofiting corporate director has himself been 

held liable by any measure except actual loss shown to his 

corporation, and there is no reason or equity in applying 

to such a director a restitutionary measure of recovery. 


On the hypothesis that Cecil and Hirshman might never- 
theless be held liable for any damage or loss to the Com- 
pany, there is no basis in the present record for establishing 
the amount of such damage or loss if any. The conven- 
tional measure for damages where property has been 
bought at an excessive price or sold for an inadequate price 
is the difference between the true worth of the property 
and the amount paid or received. E.g., Estate Counseling 
Service v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 
F.2d 527, 533 (10th Cir. 1962); Upson v. Otis, 155 F.2d 
606, 610-11 (2d Cir. 1946) (Delaware law); New York 
Credit Men’s Adjustment Bureau, Inc. v. Weiss, 278 A.D. 
501, 105 N.Y.S.2d 604 (App. Div. 1951), aff’d, 305 N.Y. 
i, 110 N.E.2d 397 (1953). As already shown in detail 
above, it cannot be found on summary judgment how 
much, if at all, the price paid by the Company exceeded 
the worth of the stock to it. See pp. 17-18, supra. 


To recapitulate briefly, the evidence of record indicates 
that the Company paid far less for the stock than its book 
value, and the board of directors regarded the terms of the 
purchase as advantageous to the Company. The trial judge 
himself rejected the view that the price paid at the one-man 
auction was entitled to any weight (Tr. 10), and certainly 
any weight given to such a price is not conclusive. As the 
District Court indicated, the value of the stock certainly 
involved a disputed question of fact on which summary 
judgment would not be proper (Tr. 9). 


Nor is there proof that the Company was damaged on any 
theory that, but for a breach of duty of Cecil and Hirshman, 
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it could have acquired the stock at a lower price than that 
paid to Joel. As a matter of fact, the only record evidence 
shows that Joel was determined to protect his interest in 
the estate and recoup his litigation expenses by bidding at 
the auction (J.A. 49, 100), so that any attempt by the 
Company to bid would have initiated a bidding contest 
whose outcome is at least speculative and certainly cannot 
be determined on the present record. The allegation by 
Weiss that it was unlawful for Joel to bid at all does not 
alter the facts just stated and the District Court certainly 
did not hold that Joel was disqualified from bidding to 
protect his pre-existing interest and investment. See p. 8, 
n. 10, supra. 


In sum, even assuming that Cecil and Hirshman could pro- 
perly be found on summary judgment to have acted in bad 
faith, neither made any profit that should be restored to the 
Company; and at the very least there is a disputed issue of 
fact whether the transactions they approved caused actual 


loss or damage to the Company and, if so, the amount of the 
loss or damage. Consequently, whatever the outcome of the 
case in any other respect, a trial is required as to Cecil and 
Hirshman on the question of damages. 


CONCLUSION 


The judgment below should be reversed and the case 
remanded for trial. 
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BRIEF FOR APPELLANT JOEL S. KAUFMANN 


STATEMENT OF ISSUES 


This is an appeal from a summary judgment granted to 
plaintiff Weiss in a stockholder’s derivative action. That 
judgment was entered by the United States District Court 
for the District of Columbia against three directors and 
officers of Kay Jewelry Stores, Inc.! (hereinafter ““Kay”)— 
Joel Kaufmann, appellant in this case, and Cecil D. Kauf- 


1Kay was a nominal defendant. 
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mann and Simon Hirshman, appellants in No. 24443 (con- 
solidated with this case). The judgment was based on a 
factual finding that the purchase by Joel Kaufmann of 
shares in companies that were affiliates or subsidiaries of 
Kay and Joel's subsequent sale of these shares to Kay “was 
a scheme devised by the defendants to reimburse Joel S. 
Kaufmann for his personal expenses in a will contest uncon- 
nected with the corporate business” of Kay, and on a legal 
conclusion that such a scheme violated the defendants’ fidu- 
ciary duties to the corporation.? All the defendants denied 
the existence of any such scheme, and their denials were 
supported by their own accounts of the relevant transactions 
as well as the lack of any evidence that Kay’s board of 
directors was in any way uninformed, misled, or dominated 
in connection with those transactions. In these circumstances 
the central question presented is: 


(1) Whether the existence of a “scheme” in connection 
with the purchase and resale by Joel Kaufmann of shares in 
Kay affiliates and subsidiaries was not a material issue of 
fact as to which there was a genuine dispute that could not 
be appropriately resolved by summary judgment procedure? 


PRIOR PROCEEDINGS IN THIS COURT 


This case has not been heard previously by any panel of 
this Court. 


REFERENCE TO RULINGS 


The District Judge did not file a written opinion or any 
written findings of fact or conclusions of law. He did ren- 
der an oral opinion at the close of arguments on the motion 


2Joint Appendix (hereinafter “J.A.”), at 184. The symbol Mot ont 
is used in citing references to the transcript of the oral argument on 
April 29, 1970. 
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for summary judgment (J.A. 184), and that opinion is set 
forth in full in the margin.? 


STATEMENT OF THE CASE 


In 1966 Kay purchased from Joel Kaufmann certain 
shares of stock in its own affiliates and subsidiaries that 
Joel had acquired previously at a public auction. Weiss 
contends—and the District Court agreed—that these purchase 
and resale transactions were improper because they were 
parts of a scheme to strip Kay of its assets in order to 
enrich Joel and that the corporation should accordingly 
recover the $192,000 difference between the price for which 
it acquired the shares from Joel and the price for which 
Joel acquired them at the auction. We contend, as we did 
in the District Court, that the propriety of the transactions 
depends on the purposes and intentions of the parties—both 
Joel and Kay—and that as to these critical matters the evi- 
dence adduced during discovery proceedings created genuine 
factual disputes. 


In this first part of our brief we set forth the relevant 
facts—those that are undisputed as well as our version of 
those in dispute. In the argument that follows we show 
why the factual disputes are legally significant—that is, we 
show what difference it would have made if our view of 


e 

3“THE COURT: While on some of the Plaintiff's theories in this 
case, there may be disputes, genuine disputes of issues of fact, the 
Court holds that there is no dispute, of genuine dispute of any issue 
of fact involving this question, and that is that the purchase by Joel 
S. Kaufman of the stock in question and its resale to Kay’s was a 
scheme devised by the Defendants to reimburse Joel S. Kaufman for 
his personal expenses in a will contest unconnected with the corporate 
business of the case; that such on the part of the Defendants was a 
gross violation of their duties to the corporation and to the stock- 
holders, and that the corporation is entitled to recover the excess 
price, and I'll grant summary judgment.” 
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the disputed facts had been accepted, as it might well 
have been by a jury but for the unwarranted summary dis- 
position of the case. 


We begin by describing very briefly certain events that 
occurred prior to 1966. We do this because, while there is 
no disagreement about these events, they help to explain 
the 1966 actions of Joel and Kay about which disputes do 
exist. 


The Will Contest 


The shares of stock around which the present controversy 
revolves were part of the estate left by Robert Kaufmann, 
Joel’s brother, when he died in 1959. A purported will 
naming Weiss as sole executor and as beneficiary of virtually 
the entire estate, including the shares, was contested by 
Joel on the ground that it had been procured by undue 
influence. The litigation that ensued was protracted. Two 


juries found that Robert’s contested will had indeed been 
procured by undue influence on the part of Weiss.* The 
final decree denying probate was affirmed by the New York 
Supreme Court, Appellate Division, Jn Re Kaufmann’s Will, 
20 A.D. 2d 464, 247 N.Y. Supp. 2d 664 (1964), and sub- 
sequently by the New York Court of Appeals, 15 N.Y. 2d 
825, 257 N.Y. Supp. 2d 941 (1965). The opinion of the 
Appellate Division contains a detailed statement of the cir- 
cumstances supporting the charge of undue influence—in 
effect the complete domination and constant exploitation 
of Robert by Weiss over a period of 10 years. We do not 
undertake to summarize that statement here, except to note 
its references to the facts that Joel was active in the manage- 
ment of the Kaufmann family business (relating principally 
to the operation of a chain of jewelry stores), that there had 


“The decree denying probate based on the verdict of the first jury 
was reversed. Matter of Kaufmann, 14 A.D. 2d 411, 221 N.Y.S. 2d 
601 (1961). 
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been “a skillfully executed plan by Weiss to gain the con- 
fidence of Robert [and] displace Joel as manager of his fi- 
nancial affairs,” that—as the jury could reasonably have con- 
cluded—Weiss “conveyed to Robert false accusations as to 
Joel’s integrity” and “willfully alienated Robert from his fam- 
ily by falsely accusing Joel of fraud and mismanagement in 
the conduct of the family business enterprises,” and that 
Weiss’s “intrusion upon the various enterprises of the Kauf- 
mann family” included his instigation in 1953 of litigation in 
which Robert sought to block the formation of Kay. 247 
N.Y.S.2d at 673, 674, 679, 681-683. We cite these references 
because that suggest compelling reasons, the relevance of 
which will appear shortly, why Joel was anxious to keep the 
stock holdings in Robert’s estate out of the hands of Weiss. 


The will next in line for probate after invalidation of the 
contested will was one in which half of Robert’s residual 
estate, including the shares involved in this lawsuit, was 
left to Weiss and the other half was left to Joel’s two sons 
(Deposition of Joel Kaufmann, hereinafter “J.K. Dep.”, at 
73; J.A. 90). The total litigation expenses that Joel incur- 
red in the will contest up to that point, as later determined 
by a committee appointed to report on this matter to Kay’s 
board of directors, were $284,838.28. 


The Public Auction 


In May 1965 the temporary administrator of Robert’s 
estates petitioned the New York Surrogate’s Court for 
authority to sell at public auction certain securities forming 
part of the estate, in order to defray expenses of adminis- 
tration. The shares held by the estate in affiliates and sub- 
sidiaries of Kay—the ones involved in this lawsuit, herein- 


Weiss was removed as temporary administrator of the estate in 
October 1964. He was replaced by Arthur W. Graeff, who petitioned 
for the public auction. 
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after sometimes described as the “subsidiary shares”—were 

among those for which authority to sell was requested. The 
petition also sought sale authority with respect to securities 
in other companies, hereinafter sometimes described as the 

“non-subsidiary shares.” 


The petition of the temporary administrator was the sub- 
ject of hearings before the Surrogate’s Court at which 
sharply conflicting appraisals were presented concerning the 
value of the estate’s stockholdings.® In an order dated April 
29. 1966 7supported by an opinion dated April 20, 1966,® 
the Surrogate granted the petition and authorized the sale 
of the subsidiary and non-subsidiary shares to the highest 
bidder at public auction. The order divided the shares into 
three blocks, two of which contained both subsidiary and 
non-subsidiary shares and one of which contained subsidiary 
shares only, and fixed for each of these blocks a minimum 
price that the administrator was authorized to accept. As 
the Surrogate’s opinion was careful to point out, the mini- 
mum price fixed for purposes of the public auction was not 
an appraisal or determination of the market value of the 
shares. The minimum price fixed by the order for the 
three blocks of shares, in the aggregate, was $299,388. 
Weiss had argued to the Surrogate that the shares had an 
actual value of at least $500,000. (Affidavit of Joel S. 
Kaufmann, para. 3; J.A. 174). 


Weiss opposed any attempt to liquidate the shares held by the 
estate, but his position in this regard was discussed and rejected in the 
Surrogate’s opinion approving the petition. Some of the conflicting 
appraisal testimony was also presented by Weiss. The appraisal prob- 
Jem, also discussed in the Surrogate’s opinion, was due in part to the 
fact that the holdings were minority interests in companies whose 
stock was not actively traded or listed on any securities exchange. 


7 Deposition Exhibit 8 ; J.A. 148. The deposition exhibits in this 
case were all numbered consecutively and hereinafter will be cited as 
“Dep. Ex...” 


SExhibit B to Plaintiff's Request for Admission of Genuineness of 
Documents; J.A. 169. 
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After Weiss obtained one postponement and sought 
another in an unsuccessful effort to locate other interested 
bidders, the public auction was held on June 7, 1966. The 
sole bidder was Joel Kaufmann, and the three blocks of 
shares were sold to him for $299,388 °—the minimum price 
that the administrator was authorized to accept (Dep. Ex. 9, 
at 3; J.A. 157). Roughly two-thirds of this sum—or 
$205,330.03 to be exact, as later determined by a commit- 
tee appointed to report on the matter to Kay’s board of 
directors—was paid on account of the subsidiary shares, 
while the balance was attributable to purchase of the non- 
subsidiary shares (Dep. Ex. 4; J.A. 143). 


Contacts Between Joel Kaufmann, C.D. Kaufmann, and Kay 


We tur back now to events that preceded the public 
auction. What these events demonstrate, in our view, is 
that Joel made full disclosure to Kay of his intention to bid 
at the public auction and that Kay, although it was inter- 
ested in acquiring the subsidiary shares held by Robert’s 
estate, made a reasonable business judgment that it would 
not be in its best interest to bid for those shares at the 
auction. 


Joel resolved to bid individually on all the shares held by 
Robert’s estate as soon as it appeared that they would be 


°To finance the acquisition, Joel utilized a $500,000 line of credit 
that he had arranged at the Riggs National Bank. Kay’s credit was 
not involved in the financing. As Joel explained: “This line of credit 
was secured exclusively by my personal credit and that of a company 
of which my brother Aron and I are sole owners.” (Affidavit of Joel 
S. Kaufmann, para. 3; J.A. 173-174). With respect to the fact that 
$500,000 in financing was obtained, Joel has stated: 


“It was my judgment that the shares might be sold at the 
auction for any price up to approximately $500,000. 
Walter Weiss had contended in the Surrogate’s Court that the 
shares were worth at least that much, and I believed that 
Weiss would attempt to buy the shares if he could obtain 
financing.” (Affidavit of Joel S. Kaufmann, para. 3; J.A. 
174). 
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sold at public auction. He explained his reasons for this 
decision in an affidavit filed in the District Court: 


“It was my intention to bid on the shares being 
offered at the Surrogate’s sale, and if necessary, to 
purchase them, regardless of whether or not Kay 
would subsequently buy some of these shares from 
me. One of my objectives in undertaking the will 
contest litigation in the first place was to keep 
Robert’s shares in Kay’s subsidiaries and affiliates 
and in other companies in which I was interested 
out of the hands of Weiss, whom I regarded as a 
serious troublemaker and threat to the sound opera- 
tions of these companies. If I did not bid at the 
sale, I believed that Weiss or persons with whom 
Weiss was associated might well acquire the stock, 
thereby achieving what I had set out to prevent in 
the will contest litigation itself. Moreover, I had, at 
the time of the sale, invested approximately 
$290,000 in the expenses of that litigation. The 
only ways open to me to recoup a portion of these 
expenses were either to acquire the stock at the sale 
and subsequently resell it, or to bid up the price to 
the point where the residual estate, in which my 
children had a one half interest, would receive a 
substantial amount for the shares.” (Affidavit of 
Joel S. Kaufmann, para. 4; J.A. 174.) 


Joel did in fact intend, if there was competition at the 
auction, to bid the price up to a point that would cover his 
litigation expenses in the will contest (J.K. Dep. 83; J.A. 
100). 


Joel promptly disclosed his intentions concerning the 
auction to C.D. Kaufmann, who was his cousin and the 
president of Kay. Several discussions between Joel and 
C.D. Kaufmann then followed (described in deposition 
of C.D. Kaufmann, hereinafter “C.K. Dep.,”’ at 16-24; J.A. 
33-41). Joel indicated in these discussions that, if he 
acquired the shares, he would be willing to sell them to 
Kay at what he considered his true cost—that is, the pur- 
chase price at the auction plus the cost of the litigation that 
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resulted in the auction. C.D. Kaufmann’s view was that it 
would be to Kay’s advantage to obtain the subsidiary 
shares—since they “could be a source of considerable diffi- 
culty” if they fell into “other hands”!°—but at the same 
time he made it clear that the company would have no 
interest in acquiring the non-subsidiary shares. He said that 
while he could make no agreement or commitment on the 
matter, he would recommend to the board of directors 
that Kay purcliase any subsidiary shares acquired by Joel at 
the auction at Joel’s asking price so long as that price did 
‘not exceed book value—that is, at a price representing the 
amount paid for the subsidiary shares at the auction, plus the 
portion of Joel’s litigation expenses allocable to those 
shares, subject to an upper limit defined by the book value 
of the shares." 


Generally, C.D. Kaufmann “felt . . . that it would be in the 
company’s interest and the stockholders’ protection if the company 
owned the [subsidiary] shares.” (C.K. Dep. 23; J.A. 40). As we 
will also show at the trial, Kay had a record of purchases and offers 
to purchase minority stock interests in its own subsidiaries. So, for 
example, while the will contest already described was still pending 
and while Weiss was still serving as temporary administrator of the 
estate, Kay made an offer to exchange its own shares for shares of 
five of its subsidiaries. This offer was made generally to all the share- 
holders in the five subsidiary companies, a class which in each case 
included Robert’s estate. This offer was declined by Weiss, who 
thereupon instituted appraisal actions in the District of Columbia 
with respect to the shares for which the offer was made. The tem- 
porary administrator who replaced Weiss petitioned the Surrogate for 
authority to discontinue the appraisal actions and to accept Kay’s 
exchange offer, and this petition was granted. See opinion of Surro- 
gate dated April 20, 1966, Exhibit B to Response to Plaintiff's 
Request for Admission. (J.A. 169). Respecting the appraisal suits, 
the Surrogate found that “(t]he former temporary administrator 
[Weiss] lacked a sound basis for the institution of these actions in 
that he was not possessed of information sufficient to justify a con- 
clusion that the actions could be beneficial to the estate.” 


"At the same time C.D. Kaufmann was unwilling to recommend 
the exchange of Kay stock for the subsidiary shares (C.K. Dep. 19, 
J.A. 36). 
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The possibility that Kay itself might bid at the auction 
was raised during the discussions between Joel and C.D. 
Kaufmann. The judgment of C.D. Kaufmann was that it 
would be a mistake for Kay to bid (C.K. Dep. 28-29; J.A. 
45-46). First. he said, a show of interest by the company 
in the subsidiary shares might escalate the price substan- 
tially.'* And second, it was not clear that the subsidiary 
shares could be bid in at the auction separately from the 
non-subsidiary shares.'> If the shares were not separated for 
purposes of the bidding, then Kay would be forced to 
acquire the non-subsidiary shares in which it had no interest 
in order to obtain the subsidiary shares in which it did have 
an interest. Not only would Kay thus be saddled with an 
unwanted expenditure, but it would be required in the bar- 
gain to use up some of its limited authority to invest in 
securities issued by corporations other than its own subsi- 
diaries. The source of the restriction on Kay’s investment 
authority was an outstanding loan agreement with the Pru- 
dential Insurance Company of America under which Kay, 
on threat of defaulting a $5 million loan, could engage in 
certain specified transactions—including the purchase of 
securities of corporations other than subsidiaries—only to 
the extent of $350,000.'* As of the date of the public 
auction, that authority had been exercised to the extent of 


12Even though he was a director of Kay, Joel’s participation in the 
bidding presumably would not have the same potential for escalating 
the price since Joel had an obvious personal interest in the outcome— 
the 50 percent share of his two sons in the residual estate, to which 
the proceeds of the auction would be added. On the other hand, 
Kay’s participation in the bidding might reasonably be thought to 
reflect the company’s own confidence in the intrinsic value of the sub- 
sidiary shares. 


13.45 we have seen (page 6, supra), pursuant to the Surrogate’s 
order, the shares were in fact offered at the auction in three blocks, 
two of which contained non-subsidiary as well as subsidiary shares. 


4 The relevant paragraphs of the loan agreement appear in the rec- 
ord as Exhibit B to the Affidavit of Simon Hirshman. 
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approximately $112,000,'Sand Kay of course had no way 
of knowing what the auction price for the non-subsidiary 
shares would be. Kay did know, however, because of Joel’s 
express intention of bidding the price up if there were com- 
petition at the auction, that it could not obtain the shares 
for the minimum price, and of course Weiss had contended 
that the shares to be auctioned were worth at least $500,000. 


At a meeting of Kay’s board of directors on January 

25, 1966, C.D. Kaufmann reported on the possibility of 
acquiring from Joel the subsidiary shares that Joel might 
acquire from Robert’s estate. He reported as well on 
other, unrelated, prospective purchases of minority stock 
interests in subsidiaries and affiliates of the company. As 
to the subsidiary shares held by the estate, he explained 
that Joel’s terms would be the purchase price at the public 
auction plus an allocable portion of the litigation expenses 
leading up to the auction (C.K. Dep. 11-13, 15; J.A. 28, 
30, 32). He recommended acceptance of those terms so 
long as the total price to Kay did not exceed the book 
value of the shares (C.K. Dep. 38; J.A. 55). The minutes 
of the meeting (Dep. Ex. 1; J.A. 139) reflect that C.D. 
Kaufmann was authorized by the board to “negotiate for 
the purchase of such minority interests as he deems desir- 
able and advisable on such terms and conditions as, in his 
opinion, might be advantageous to this company.” That 
resolution conferred on C.D. Kaufmann authority to nego- 
tiate with persons, including Joel, concerning purchase of 
these minority interests but not to make any agreement 
binding on Kay without approval of the board (C.K. Dep. 
37-39; J.A. 54-55). We note here that in 1966 Kay’s 
board consisted of ten persons, three of whom were neither 
employees nor officers of the company.’® All the inside 


'S Affidavit of Simon Hirshman, para. 3; J.A. 178. 


"The three outside directors were Dr. Reavis Cox, a professor at 
the Wharton School of Finance; Mr. Barlett Pinkham, an associate of 
Allen & Company in New York; and Mr. Harry A. Watkins, a vice- 
president of the Bankers Trust Company. Cox and Watkins were 
elected at the board meeting on January 25, 1966. 
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directors owned substantial amounts of Kay stock.'7 The 
board was generally familiar with the litigation over Robert’s 
estate (Affidavit of Joel S. Kaufmann, para. 2; J. A. 173; 
C.K. Dep. 15, 27; J.A. 32, 44). All members were present 
at the meeting on January 25, 1966. 


Following the board meeting in January and before the 
public auction in June there were further discussions about 
the subsidiary shares between Joel and C.D. Kaufmann, but 
they left the situation essentially the same—that is, C.D. 
Kaufmann would recommend to the board the acquisi- 
tion by Kay, on Joel’s terms subject to a book value 
ceiling, of any subsidiary shares Joel might purchase at 
the public auction (C.K. Dep. 44-45; J.A. 61-62). The 
status of the negotiations when the auction occurred was 
described by Joel as follows: 


“At the time that I purchased the shares, I had 
no agreement or understanding with Kay that Kay 
would buy the shares from me, except that I had 
told C.D. Kaufmann that I would be willing to sell 
the shares to Kay at the price I paid at the sale plus 
the allocable share of my expenses in the litigation 
which resulted in the sale, and C.D. Kaufmann had 
told me that he would recommend to Kay’s board 
of directors that Kay acquire the shares in its subsi- 
diary and affiliated companies from me on this basis, 
so long as the price of the shares did not exceed 
book value. I had no certainty prior to the July 1, 
1966 vote by the board of directors that the other 
directors would accept this recommendation, and | 
did not expect C.D. Kaufmann to vote on the 
recommendation, as indeed he did not.” (Affidavit 
of Joel S. Kaufmann, para. 5; J.A. 174). 


'7See Notice of Annual Meeting of Stockholders, September 28, 
1966. (Dep. Ex. 6 at 4). 
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As already noted (page 7, supra), the public auction 
took place on June 7, 1966, and the subsidiary and non- 
Subsidiary shares were sold to Joel as the only bidder, Weiss 
having been unable to obtain financing of his own or interest 
other bidders, 


Sale of the Subsidiary Shares by Joel to Kay 


Shortly before a meeting of Kay’s board of directors 
scheduled to take place on July 1, 1966, C.D. Kaufmann 
appointed a committee to determine Joel’s cost in the liti- 
gation leading up to the public auction and the Proportion 
of these costs allocable to the subsidiary shares purchased 
by Joel at that auction. The committee consisted of an 
attorney under retainer to the company, Kay’s comptroller, 
and another certified public accountant employed by Kay 
(C.K. Dep. 48-51: J.A. 65-68). The committee gave its oral 
report at the July 1 meeting, with all directors but One in 
attendance (C.K. Dep. 51: J.A. 68). The minutes of the 
meeting state: 


“It was reported that Joel S. Kaufmann, member 
of the Board, had recently purchased, at Public Sale 
ordered by the Surrogate’s Court, New York County, 
New York in connection with the Administration 
of the Estate of Robert D. Kaufmann, Deceased 
minority interests in 39 of the company’s subsidiary 
corporations, in which Corporations, Kay Jewelry 
Stores, Inc. owns more than 80% of the outstanding 
shares in each of said subsidiary corporations, and 
that Joel S. Kaufmann offered to resell same to Kay 
Jewelry Stores, Inc. for the purchase price and the 
cost of acquisition. Whereupon, Joel S. Kaufmann 
left the room. An extended discussion ensued as to 
the advisability of this purchase, with a report pre- 
pared by Messrs. James S. Stoner, Attorney, Donald 
E. Hudson, CPA, and Jack Rihtarchik, CPA on the 
advisability of the purchase.” 


“Whereupon, on motion duly made, seconded, 
and passed, with C.D. Kaufmann, Joel S. Kaufmann, 
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and Donald J. Kaufmann abstaining from voting, the 
Board approved the purchase and the Officers of the 
corporation were authorized and directed to purchase 
said shares of stock of the subsidiary corporations 
of Kay Jewelry Stores, Inc. from Joel S. Kaufmann 
at an aggregate sum not to exceed $41 1,000, the 
exact amount to be determined upon audit and to 
be based on the cost of said shares to Joel S. Kauf- 
mann, including all of the costs incurred by him in 
acquiring said shares.” (Dep. Ex. 2: J.A. 140). 


Thus, neither Joel nor C.D. Kaufmann voted on the ques- 
tion of Kay’s purchase of the subsidiary shares, and Joel 
was not even present at this meeting when the matter was 
discussed. 


Following the annual Kay stockholders’ meeting on Sep- 
tember 28, 1966, the board of directors held its regular 
annual meeting.'® All members of the board other than 
Mr. Rudolph were present. Also in attendance was the 
committee that had been appointed to determine the cost 
of the securities to be acquired from Joel. The committee’s 
report submitted at the meeting (Dep. Ex. 4: J.A. 142-145) 
found that the book value of the stocks in the 39 subsidi- 
aries and 3 affiliated companies being offered to the corpora- 
tion (the subsidiary shares) was $490,420.67. The purchase 
price of these shares at the public auction was found to be 
$205,330.03, or 68.6 percent of the cost of all of the 
securities acquired by Joel at the auction. The committee 
found that Joel’s total expenses in the litigation leading up 
to the sale were $284,838.28. It therefore added 68.8 per- 
cent of this figure, or $195,399.06, to the auction price of 
the subsidiary shares, and reached a total cost to Kay of 


'8Management’s proxy statement for the meeting advised the stock- 
holders of the action that had heen taken at the July 1 board meet- 
ing. (Dep. Ex. 6 at 4.) No objection was raised. 
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$400,729.09, some 82 percent of (or $90,000 less than) 
book value.'® As a result of subsequent adjustments, this 
figure was later reduced to a final price of $397,200.29 
(Dep. Ex. 5: J.A. 146). The board ratified its previous 
action authorizing Kay to acquire the shares.?° 


On August 30, 1967, counsel for Weiss, the only Kay 
shareholder to object to the transaction, wrote to the 
directors asserting the liability of Joel Kaufmann and the 
other directors as a result of the events described. On Septem- 
ber 9, 1968, this lawsuit was filed. 


The minutes of the annual meeting state: 
“The President re; 


who had acquired such shares of 


by the compan 
been completed as of this date. 


“Thereupon, the President 
who presented to 


report on this matter, which 

involved and the co: which totalled 

$400,729.09. Whereupon, on motion duly made, seconded 

and unanimously passed, the Board ratified and reconfirmed 
its previous action authorizing this corporation to acquire 
said subsidiary stocks.” (Dep. Ex. 3: J.A. 141-142), 


Dep. Ex. 3, at 2: J.A, 142. 
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ARGUMENT 


The District Court granted summary judgment to Weiss 
on the ground that the acquisition of the subsidiary shares 
by Joel and the subsequent resale of those shares by Joel 
to Kay was a “scheme” concocted by appellants to reim- 
burse Joel for litigation expenses unrelated to the corporate 
business of Kay. Our central contention is that the exist- 
ence of a “scheme” was a factual issue requiring for its res- 
olution a factual determination of the motives and purposes 
of both Joel and Kay, and that as to these matters the evi- 
dence created genuine disputes. The materiality of the 
“scheme” issue is obvious—indeed the District Court con- 
sidered it dispositive. Our position is therefore that under 
settled principles precluding summary judgment where a 
genuine dispute exists as to a material fact, the action of 
the District Court cannot be sustained. 


1. Introduction 


We mention and then put aside at the outset certain issues 
that, as we understand it, are not involved in this case. 
First of all, as plaintiff expressly conceded at oral argu- 
ment,?! and as the District Court’s findings of fact and con- 
clusions of law make clear,” the doctrine of corporate oppor- 
tunity is not involved. That doctrine, as it has developed 


Tr. 1,7, 46;J.A. 193. 


Initially (see Tr. 1, 6; J.A. 183) the District Court viewed the 
case as one that did involved the corporate Opportunity doctrine, but 
his findings of fact and conclusions of law (Tr. 47; J.A. 184)—as we 
understand them—put the decision on the ground that Kay’s funds 
were expended without any valid corporate purpose but rather for 
the illicit purpose of enriching Joel. Disposition of the case on this 
ground—lack of valid corporate purpose—is of course entirely incon- 
sistent with a finding that acquisition of the subsidiary shares was a 
corporate opportunity, since valid and perhaps essential corporate pur- 
poses are required to create that kind of opportunity. 
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under Delaware law,”* prohibits a corporate officer or direc- 
tor from appropriating as his own a business opportunity 
that falls into the corporation’s ordinary sphere of interest 
and that the corporation would be able and willing to under- 
take.?* Here, of course, it is undisputed that the opportun- 
ity to bid for the subsidiary shares at the public auction 
was one which, with full and early knowledge of that oppor- 
tunity, the corporation was unwilling to take. Indeed, 
plaintiff contended at oral argument in the District Court 
(Tr. 16) that, far from being a business opportunity to 
which Kay had an exclusive right as against its officers and 
directors, acquisition of the subsidiary shares served “‘no 
valid corporate purpose” at all since Kay already owned 
controlling stock interests in the subsidiary companies. 
Plaintiff's correct concession on the corporate opportunity 
point means, in effect, that apart from the assertion that 

it was part of a “scheme” to reimburse Joel for private liti- 
gation expenses, there is not anything even arguably 
improper about Joel’s acquisition of the subsidiary shares 
at the public auction.?> That is, if the opportunity to bid 
on the subsidiary shares did not “belong” to Kay, it follows 


3Delaware law governs the fiduciary obligations of a director of a 
Delaware corporation. See Perlman v. Feldmann, 219 F.2d 173, 175 
(2d Cir. 1955), cert. denied, 349 US. 952; Mayflower Hotel Stock- 
holders Protective Comm. v. Mayflower Hoted Corp., 89 US. App.D.C. 
171, 173-174, 193 F.2d 666, 668-669 (1951): Air Traffic & Service 
Corp. v. Fay,90 U.S. App. D.C. 319, 321, 196 F.2d 40, 42 (1952). 


“The three leading Delaware cases on the corporate opportunity 
doctrine are Equity Corp. v. Milton, 221 A.2d 494 (Del. Sup. Ct. 
1966), Johnson v. Greene, 121 A.2d 919 (Del. Sup. Ct. 1956), and 
Guth v. Loft, Inc., 5 A.2d 503 (Del. Sup. Ct. 1939). 


2SHad the need to discuss the corporate opportunity point on its 
merits not been removed by plaintiff's concession, we would be pre- 
pared to show—obviously in greater detail than we do here—that in 
addition to Kay's unwillingness to bid at the auction despite the clear 
availability of that course of action, the circumstances surrounding 
the auction failed to satisfy at least three other tests that the Dela- 
ware courts have applied in determining whether a corporate oppor- 
tunity exists. [continued] 
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that Joel was free to bid in his own right and purchase the 
shares on the best terms that the bidding made possible. 


A closely related and second issue that is not in the case 
is Joel’s right to sell and Kay’s right to buy the subsidiary 
shares. Weiss has never contended that any transaction 
between Joel and the corporation, on any terms whatsoever, 


(a) Source of Opportunity. One factor consistently regarded as 
important is whether the opportunity came to the officer in his cor- 
porate or his individual capacity. Johnson v. Greene, supra. Weiss 
conceded in the District Court that the opportunity to purchase the 
shares “resulted not from any action of Kay, but largely from acts of 
Joel Kaufmann in his individual capacity.” Plaintiff's Reply To Mem- 
oranda Opposing Summary Judgment, at 5, n. 4. In Equity Corp. v. 
Milton, supra, the Supreme Court of Delaware in holding that the 
Opportunity to acquire certain stock was not a “corporate opportun- 
ity” belonging to Equity, relied heavily upon the fact that the stock 
in question became available only because it had previously been sold 
to a third party by Milton, himself. Thus, the court held, “whatever 
Opportunity existed was of Milton’s own making,” and therefore his. 
221 A.2d, at 499. Similarly here, Weiss concedes that the opportunity 
to purchase the shares at the Surrogate’s sale came about as a direct 
result of the litigation undertaken by Joel. Whatever opportunity 
existed was of Joel’s own making and was therefore his to exercise. 


(b) Use of Corporate Assets. A second important consideration 
is whether the director used the assets or credit of his company in 
acquiring or exploiting the opportunity. Compare Guth v. Loft, supra, 
and Paulman v. Kritzer, 219 N.E. 2d 541 (Ill. App. 1966) (applying 
Delaware law), with DuPont v. DuPont, 256 Fed. 129, 133-141 (3d 
Cir. 1919). Again, Weiss concedes that “Joel used his own funds, not 
Kay’s, in purchasing the securities.” Plaintiff's Reply to Memoranda 
Opposing Summary Judgment, at 5, n. 4. 

(c) Secrecy or Good Faith. Another factor is whether the defen- 
dant acted secretly, or whether he fully informed his corporation of 
the actions that he propsoed to take. Compare Guth v. Loft, supra, 
and Dolese Bros. Co. v. Brown, 157 A.2d 784 (Del. Sup. Ct. 1960), 
in which the secret dealings of the defendant directors were condem- 
ned, with Johnston v. Greene, supra, in which the defendant director 
who was held not liable had discussed the matter with his co-directors. 
Again, Weiss concedes that Joel made “full disclosure to Kay’s direc- 
tors.” Plaintiff's Reply To Memoranda Opposing Summary Judgment, 
at 5,n. 4. 
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was barred. He has not suggested, for example, that any 
fiduciary obligations would have been breached if the cor- 
poration, had bought the subsidiary shares from Joel at the 
same price that Joel paid for them at the public auction. 
On the contrary, he has contended that the sale to Kay was 
improper only by reason of the $192,000 difference between 
what the corporation paid Joel and what Joel paid at the 
auction. And the issue raised by this contention is not 
whether Joel made or was entitled to make a profit on the 
transaction—because if he validly acquired the subsidiary 
shares he was clearly entitled to resell them at a profit—*6 
but rather whether the $192,000 price differential conclu- 
sively establishes that the transactions were a “‘scheme” to 
reimburse Joel for private litigation expenses.?7 


26Plaintiff argued in the District Court (Tr. 5) that a corporate 
director breaches his fiduciary obligations whenever he buys property 
with the purpose of reselling it to the corporation at a profit. While 
summary judgment was not granted on this ground, the District Court 
having failed to even mention it in his oral opinion, we note that there 
is no such principle as the one urged by plaintiff on the District Court. 
A director who validly acquires property may “determine the price 
which will induce him to sell to the corporation” and is thus free to 
realize whatever profit he fairly can. New York Trust Co. v. American 
Realty Co., 244 N.Y. 209, 155 N.E. 102, 105 (1926). And see Flint 
River Pecan Co. v. Fry, 29 F.2d 457, 459 (Sth Cir. 1929); Bliss 
Petroleum Co. v. McNally, 254 Mich. 569, 237 N.W. 53 (1931). 3 
Fletcher, Cyclopedia of Corporations, $ 884, at 293. A prohibition 
against resale of property to a corporation exists only where the 
director seized a corporate opportunity when he purchased the prop- 
erty in the first instance, see New York Trust Co. v. American Realty, 
supra, and Weiss concedes that is not the case here. Moreover, even 
if there is a broader prohibition, Joel denied both that he acquired 
the subsidiary shares for the purpose of resale to Kay (see page 8. 
supra), citing several other compelling and credible reasons for his pur- 
chase, and that he realized a profit on the resale, since he considered 
the litigation expenses part of his cost. So there would have been 
disputes requiring a trial on this theory of liability, even if the theory 
itself was somehow tenable. 


27We note also that where a director is required to reimburse his 
corporation for illegal profits that he realized by appropriating a cor- 
porate opportunity, the measure of liability is the director's net gain 
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Third, the case does not involve any issue of concealment 
or deception on the part of Joel. It is undisputed that Joel 
made clear to C. D. Kaufmann both his intention to bid at the 
auction—higher than the minimum price if necessary—and the 
terms on which he would be willing to resell the subsidiary 
shares to Kay, and that C. D. Kaufmann reported these mat- 
ters accurately to Kay’s board of directors. It is also undis- 
puted that all relevant facts concerning the acquisition of 
the subsidiary shares from Joel were before Kay’s board 
when all directors other than Joel and his cousins C. D. 
Kaufmann and Donald Kaufmann voted to approve the 
transaction at the meeting on July 1, 1966 and when the 
board ratified that decision at the meeting on September 
28, 1966. 


Fourth, what was said in the discussions between Joel and 
C. D. Kaufmann that took place prior to the public auction 
is not an issue in the case. The undisputed facts about the 
discussions are that Joel said he would sell the subsidiary 
shares to Kay at the auction price plus the allocable portion 
of his litigation expenses, and C. D. Kaufmann said he would 
recommend the transaction to Kay’s board on these terms 
so long as the total price did not exceed the book value of 
the shares. The conclusion from these facts urged by Weiss 
on the District Court was that the parties reached an “‘agree- 
ment” or “understanding” that Kay would purchase the sub- 
Sidiary shares from Joel,?® while we denied—as Joel denied 
in his affidavit 7? —that any “agreement” or “understanding” 


after deducting his costs attributable to production of the profits. 
Central R.R. Signal Co. v. Longden, 194 F.2d 310, 324 (7th Cir. 
1952). Thus even if the $192,000 price differential is viewed as 
profit to Joel, and even if that profit is held to have been illegally 
obtained, there still would be no net gain and accordingly no liability 
once account is taken of the litigation expenses incurred by Joel in 
bringing about the public auction at which the subsidiary shares were 
sold. 


Plaintiff's Reply to Memoranda Opposing Summary Judgment, 
page 3; and see Tr. 45-46. 


2 affidavit of Joel S. Kaufmann, para. 5; J.A. 174-175. 
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of this kind was reached. If for present purposes it made 
any difference whether prior to Joel’s acquisition of the 
subsidiary shares an “agreement” was reached that Kay 
would purchase those shares, we would of course contend 
that this was a disputed question of material fact. How- 
ever, in the context of this appeal, the issue is whether the 
discussions between Joel and C. D. Kaufmann were part of 
a “scheme” to reimburse Joel for private litigation expenses, 
and that issue—which requires the resolution of factual dis- 
putes about the motives and purposes of the parties—re- 
mains the same whether or not the conclusory labels “agree- 
ment” or “understanding”’ are applied to the discussions. 
That is, if as we contend Joel had a perfect right to pur- 
chase the subsidiary shares at the public auction and Kay 
had a perfect right in the exercise of its best business judg- 
ment to purchase the same shares from Joel, it can make 
no difference whether these transactions were carried out 
pursuant to an “‘agreement.” 


So far as the total price paid by Kay for the subsidiary 
shares is concerned, Weiss argued below that it was “‘exces- 
sive” in relation to fair market value, but the District Court 
found that the market value of the shares was a disputed 
material fact ruling out summary judgment on this theory 
of liability. 3° So the actual market value of the subsidiary 
shares is not an issue on this appeal. 


Finally, domination of Kay’s board of directors by Joel 
or C. D. Kaufmann or both is not an issue here. Weiss has 
not alleged, and there is nothing in the record to suggest, 
that the members of the board, including three outside di- 
rectors, exercised anything but their own independent judg- 
ment in connection with the subsidiary share transaction. 


Tr. 9. We note in this regard that the Surrogate was careful to 
distinguish the minimum price that he authorized the temporary 
administrator to accept for the estate’s shares at the approved auction 
from the actual market value of those shares. See page 6, supra. 
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In suggesting the issued that we understand are not involved 
in this case, it seems appropriate to us to note that the 
theory of Weiss’s case changed sharply when, a few days be- 
fore the oral argument and more than a month after the 
defendants had submitted their responses to the motion for 
summary judgment, he filed his reply memorandum.?! He 
raised several issues for the first time in that memorandum, 
including the contention on which the District Court’s judg- 
ment appears to be based—namely, the contention that Kay 
had no purpose in acquiring the subsidiary shares other than 
the illicit purpose of enriching Joel. On the day before the 
hearing we then filed a supplemental statement of genuine 
issues,>? pointing out the issues raised for the first time by 
Weiss. However, there was no time to prepare affidavits pre- 
senting evidence on those issues. 


Had we been afforded time to present affidavits on the 
question of corporate purpose, the record would reflect even 
more clearly than it already does that Kay had a legitimate 
business interest in acquiring the subsidiary shares from Joel. 
In this connection we would have shown that Kay purchased 
minority stock holdings in its subsidiary companies in three 
other separate transactions that occurred within a few months 
of the challenged transaction with Joel.3* 


3'Plaintiff’'s Reply to Memoranda Opposing Summary Judgment. 


Defendants’ Supplemental Statement of Genuine Issues, J.A. 
180-181. 


3% At oral argument (Tr. 41), counsel for Joel Kaufmann represen- 
ted that evidence of these transactions would be presented at trial. 
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2. The Motives And Purposes Of Joel And Kay In The 

e Of The Subsidiary Shares Were 

Factual Issues As To Which There Were Genuine Dis- 
putes. 


Our argument quite simply is this: Kay, through its 
president, C. D. Kaufmann, has given reasons for its judg- 
ment that the best interests of the corporation were served 
by acquiring from Joel the subsidiary shares that previously 
had been offered at public auction for an Opening minimum 
price that was some $192,000 less than the ultimate price 
paid by the corporation. The reasons were, as to the ac- 
quisition itself, that Kay wanted protection against the possi- 
bility of eventual ownership by outsiders and was generally 
interested in acquiring minority stock interests of its subsi- 
diaries; and as to the decision to buy from Joel but not to 
bid at the auction, that its own participation in the auction 
might have escalated the bidding dramatically—and certainly 
would have escalated it to some extent in view of Joel’s de- 
clared intentions—and that its ability to invest in the securi- 
ties of companies other than its own subsidiaries, some of 
which were to be offered at the auction together with the 
subsidiary shares, was limited by an outstanding loan agree- 
ment. For his part Joel has stated that he intended to bid 
on the estate’s shares at the auction—well beyond the fixed 
minimum price if necessary—whether or not he thought he 
would be able to resell the subsidiary shares to Kay.*4 


The District Court, as we have noted, found as a matter 
of fact that the purchase and resale transactions constituted 
a reimbursement “scheme.” Reasonable jurors might well 
have reached another conclusion. Had they believed the 
statements of Joel and Kay—and those statements are surely 
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not inherently incredible—they would have found that Joel 
had valid personal reasons to buy the subsidiary shares at 
the auction, that Kay used its best business judgment in de- 
ciding that the corporation’s interest would be served by 
purchasing the shares from Joel, and that accordingly there 
was no “scheme” and no liability. The questions presented 
here were ones of subjective intentions—not what was done 
by Joel and Kay but why it was done—and as to questions 
of this kind two distinct lines of authority, which we now 
discuss, converge to make summary judgment especially in- 
appropriate. 


3. Summary Judgment Is Precluded Where Material 
Issues Exist As To Motive Or Intent. 


It is settled that a case “‘where motive and intent play lead- 
ing roles” may not be terminated by summary judgment. 
White Motor Co. v. United States, 372 U.S. 253, 259 (1963); 
Poller v. Columbia Broadcasting System, 368 U.S. 464, 473 
(1962). And see Dewey v. Clark, 86 U.S. App. D.C. 137, 
180 F.2d 766 (1950). This brake on judicial action is a 
specific application of the broader principles that an infer- 
ence of fact—at least where, as here, two reasonable ones 
are available and one is favorable to each litigant—may not 
be drawn and an issue of credibility may not be resolved 
on a motion for summary judgment. United States v. Die- 
bold, Inc., 369 U.S. 654, 655 (1962); Cross v. United States, 
336 F.2d 431, 433 (2d Cir. 1964); Empire Electronics Co. 
v. United States, 311 F.2d 175, 180 (2d Cir. 1962); Bragen 
v. Hudson County News Co., 278 F.2d 615, 618 (3rd Cir. 
1960); Alvado v. General Motors Corp., 229 F.2d 408, 411- 
412 (2d Cir. 1955). Particularly sharp warnings against the 
use of summary procedures have been issued in derivative 
actions involving—as this case does—breaches of fiduciary 
obligations by corporate officers or directors. Schoenbaum 
v. Firstbrook, 405 F.2d 215 (2d Cir. 1968) (en banc), cert. 
denied, 395 U.S. 906 (1969); Subine v. Goldsmith, 224 F.2d 
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753 (2d Cir. 1955), cert. denied, 350 U.S. 833; Fogelson 
v. American Woolen Co., 170 F.2d 660 (2d Cir. 1948): 
United Industrial Corp. v. Nuclear Corp. of America, 43 
F.R.D. 30 (S.D.N.Y. 1967); List v. Fashion Park, Inc., 222 
F. Supp. 798 (S.D.N.Y. 1963); Breswick & Co. v. Briggs, 
135 F. Supp. 397 (S.D.N.Y. 1955). 


In Schoenbaum vy. Firstbrook, supra, a derivative suit was 
brought on behalf of Banff Oil Co. in which plaintiffs 
discharged that Banff’s directors, knowing of certain immi- 
nent oil discoveries by the company, had sold two large blocks 
of treasury shares to certain parties at “vastly inadequate” 
prices, pursuant to a conspiracy to enrich their “affiliates. 
business associates and friends” at Banff’s expense. In re- 
versing the District Court’s order granting summary judg- 
ment for the defendants, the Court of Appeals, after criti- 
cizing the granting of summary judgment in derivative suits 
generally, added: 


“Indeed in many stockholder’s derivative actions 
there will be issues as to knowledge, intent and 
motive which require a full trial with an opportunity 
to observe the demeanor of the witnesses, and to 
conduct cross-examination in open court. In such 
cases summary judgment cannot be granted even af- 
ter discovery has been had.” 405 F.2d at 218. 


The existence of the conspiracy alleged in Schoenbaum pre- 
sented the same kind of issue as the alleged existence of a 
“scheme” presents in this case. 


In Fogelson v. American Woolen Co.. Supra, the corpor- 
ation had promulgated a retirement plan, six months prior 
to the retirement eligibility date of the company president, 
under which the president, upon retirement, would receive 
$54,220 a year for life. The next highest pension for any 
corporate employee was $7,000. In a derivative suit, plain- 
tiff shareholders charged that the real purpose of the retire- 
ment plan was to favor the president with a large and sure 
pension. The defendant directors asserted that the plan was 
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promulgated in the exercise of their valid business judgment. 
“Therefore,” said the Court of Appeals in reversing sum- 
mary judgment for the defendants, “‘a triable issue of fact 
exists as to whether the directors did exercise their honest 
business judgment or were motivated by the alleged purpose 
of favoring the president.” 170 F.2d at 662. The same kind 
of triable issue exists in this case, as we have already shown. 


Breswick v. Briggs, supra, involved a proxy fight for con- 
trol of the New York Central. It was undisputed that Central’s 
parent (Alleghany) loaned $7.5 million without security to 
the Murchison group, whose members were close associates 
of the existing management, to help the group to purchase 
800,000 Central shares, and that Alleghany also committed 
itself to repurchase 300,000 of these shares from the Murchi- 
sons at a later date. In addition, the management group 
bought substantial blocks of Central shares for themselves 
without making similar purchases for Alleghany. The 
Murchisons voted their stock for the existing management, 
which was retained in control. Plaintiffs contended that 
the Alleghany management acted in concert with the 
Murchisons, causing Alleghany to spend and lend its funds 
for their personal benefit. Plaintiffs also argued that in pur- 
chasing large blocks of Central shares for themselves, the 
defendants had appropriated a corporate opportunity of 
Alleghany. In an affidavit filed by the defendants, Alle- 
ghany’s president denied that he acted in concert with the 
Murchisons and claimed that the purchase of Central stock 
was suitable for himself personally but unduly speculative 
for Alleghany, and that if Alleghany had entered the mar- 
ket to purchase more [entral stock, it would have unduly run 
up the price of the stock. The court observed that the 
president’s affidavit 


“. - does not explain why under these circum- 
stances it was prudent for Alleghany to commit it- 
self to purchase 300,000 shares of New York Cen- 
tral stock at the option of Murchison and Richard- 
son. Similarly, he does not explain why the fear of 


27 


raising the price of the stock which kept Alleghany 
out of the market did not also prevent Kirby and 
himself from acquiring their own large personal hold- 
ings. Nor does he dispel the possibility of a conflict 
in this regard between his personal venture and that 
of Alleghany.” 135 F. Supp. at 402. 


However, the court denied the plaintiffs’ motion for summary 
judgment: 


“The convincing or unconvincing quality of this 
affidavit is not a proper matter for consideration. It 
is enough that issues of fact are raised. Although 
many of the alleged transactions are not susceptible 
to dispute, issues of fact as to the reasons for their 
occurrence and the relationship between the indivi- 
dual defendants preclude summary judgment at this 
time. It is not enough that plaintiffs might establish 
a prima facie case by record transactions. Defendants 
are entitled to a full opportunity to present their de- 
fense and they cannot be compelled to meet these 
issues by affidavits.” 135 F. Supp. at 402. 


Again the parallel to this case is striking. Here the District 
Court may not have been convinced that Kay had good rea- 
son to buy the subsidiary shares from Joel at a price that 
was some $192,000 greater than the minimum price for which 
the same shares were offered at a public auction at which 
the corporation itself did not bid. The District Court may 
have considered that C. D. Kaufmann was unwarranted in 
his belief that Kay’s own participation in the bidding might 
have greatly escalated the auction price for the subsidiary 
shares. But plainly these were issues for a jury and not for 
a summary disposition based on affidavits. 


4. The Business Judgment Rule 
Precluded Summary Judgment 


The allegations made by Weiss and accepted by the Dis- 
trict Court that the purchase and resale of the subsidiary 
shares was a “scheme” to reimburse Joel for private litigation 
expenses unrelated to Kay's corporate business were not 
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only disputed as a matter of fact. They were presumptive- 
ly wrong as a matter of law. There is a presumption under 
Delaware law “that the directors of a corporation are actu- 
ated in their conduct of the business of the corporation by 
a bona fide regard for the interests of the corporation.” 
Karasik v. Pacific Eastern Corp., 180 Atl. 604, 607 (Del. Ch. 
1935). Accord, Isaacs v. Forer, 159 A.2d 295, 297 (Del 
Ch. 1960); Kors v. Carey, 158 A.2d 136, 142 (Del. Ch. 
1960); Gropper v. North Central Texas Oil Company, 114 
A.2d 231 (Del. Ch. 1955); Hartford Accident and Indemn- 
ity Co. v. Dickey Clay Mfg. Co., 21 A.2d 178 (Del. Ch. 
1941). The presumption is a rebuttable one, but it is not 
enough to show that the business judgment of the directors 
may have been faulty or even harmful to the corporation. 
There must be a showing of bad faith, fraud or gross negli- 
gence—a standard that the impermissible inferences drawn 
by Weiss surely don’t satisfy—before the presumption will 
fall. Wyles v. Campbell, 77 F. Supp. 343, 349 (D. Del. 
1948), and authorities cited therein. See also Hoffman v. 


Dan, 205 A.2d 345, 350 (Del. Sup. Ct. 1964); Lieberman 
v. Becker, 155 A.2d 596, 600 (Del. Sup. Ct. 1959). 


The business judgment rule applies with special force 
where, although some of the corporate directors have a 
personal interest in a corporate transaction, there is no 
evidence of domination by those directors and the disin- 
terested directors who approved the transaction are also 
shareholders of the corporation. In these circumstances, 
the Delaware courts have pointed out, if the disinterested 
directors made a bad bargain, “they injured themselves.” 
Lipkin v. Jacoby, 202 A.2d 572, 576 (Del. Ch. 1964). 
The Courts will not inquire further into the transaction 
where “there has been no showing of any plausible motive 
which would cause such officers [the disinterested ones] and 
principal stockholders to commit acts of self-injury.” Grop- 
per v. North Central Texas Oil Co., 114 A.2d 231, 235 (Del. 
Ch. 1955). 
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In Lipkin, the plaintiff charged the directors of Basic 
Corporation with breach of fiduciary duty in causing it to 
contract for the purchase of an 85 percent interest in a piece 
of land belonging to a syndicate to which two members of 
Basic’s board belonged, while the syndicate was retaining 
the remaining 15 percent interest at a disproportionately 
low valuation. Plaintiff did not claim that this 15 percent 
was a corporate opportunity of Basic, but did insist that the 
two directors should account for personal profits made at 
the expense of Basic when the property was subsequently 
resold. In rejecting the plaintiff's claim, the court pointed 
out that, prior to the joint purchase, the individual directors 
had made a substantial down payment and taken on the 
commitment to pay the full purchase price for the property. 
Under these circumstances, it was entirely permissible for 
these directors to retain the substantial profit they earned. 
Moreover, the interests of the two directors were fully re- 
vealed to the disinterested directors of Basic who voted for 


the transaction, and the company itself gained approximately 
$50,000 when the property was finally resold. And, the 
court added, “plaintiff has failed to establish any motive 

for the corporate directors [other than the interested direc- 
tors] to vote against their substantial interests as sharehold- 
ers of Basic.” 202 A.2d at 575. 


The controlling facts in the present case are, we contend, 
virtually identical. Here, as in Lipkin, no claim of corporate 
opportunity is made. As in Lipkin, the interested director 
(here Joel) had invested substantial amounts in bringing about 
the opportunity (here the chance to bid at the public 
auction), and had validly acquired an interest in the proper- 
ty involved (here the subsidiary shares) through channels un- 
related to his official position in the company. Here as in 
Lipkin, the transaction was fully revealed to the company’s 
board of directors, and there was no evidence that the board 
was dominated by the interested directors. In both cases 
disinterested board members were also substantial sharehold- 
ers, and if the board “made a bad bargain, they injured them- 
selves.” 
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CONCLUSION 


We have not found, and Weiss has never cited, a single stock- 
holder’s derivative action in which summary judgment was 
awarded to the plaintiff. For the reasons stated above, this 
should not be the first such case. The judgment of the Dis- 
trict Court should be reversed and the case remanded for a 
trial. 


Respectfully submitted, 


Francis M. Shea 
Martin J. Flynn 
Anthony A. Lapham 
Of Counsel: 734 Fifteenth Street, N.W. 
Washington, D.C. 20005 
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v. 


KAY JEWELRY STORES, INC., et al., 
JOEL S. KAUFMANN, 


Appellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


ISSUES PRESENTED FOR REVIEW* 


1. Whether, in a derivative stockholders’ suit, summary 
judgment against three officers and directors of a corpora- 
tion is sustainable because the record shows, without a gen- 


*This case has not been previously before this Court. 
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uine issue of material fact, that one of them, assisted by 
the others, purchased property for the purpose of reselling 
it to the corporation at a profit to himself and did so. 


2. Whether the summary judgment is sustainable because 
the record shows without a genuine issue of material fact 
that the property was sold to the corporation at a price far 
in excess of its worth. 


3. Whether the summary judgment is sustainable because 
the record shows without a genuine issue of fact that the 
director’s purchase and resale was pursuant to a scheme of 
the three directors to reimburse the first director for per- 
sonal expenses incurred by him for matters not connected 
with the corporate business. 


4. Whether the two directors who did not profit from 
the transaction are liable in the amount of the illicit profit. 


STATEMENT OF THE CASE 


Proceedings Below 


This is a stockholder’s derivative action. The appellee, 
Walter A. Weiss, a stockholder! of Kay Jewelry Stores, Inc. 
(hereafter Kay), a Delaware corporation (J.A. 178), sued 
the corporation and its directors in the District Court. The 
complaint alleged that the individual directors had breached 
their fiduciary obligations in connection with a purchase by 
Kay from Joel Kaufmann of stock in certain of Kay’s sub- 
sidiary corporations (J.A. 5-8). The non-resident directors 
could not be served and were dropped from the litigation 
(J.A. 1), leaving the three appellants as co-defendants with 
Kay. These are Cecil D. Kaufmann, president of Kay, his 
cousin, Joel S. Kaufmann, treasurer of Kay, and Simon Hirsh- 
man, secretary and general counsel of Kay (J.A. 5, 9, 13-14). 
Weiss took the depositions of Cecil and Joel Kaufmann and 


1 Since Weiss’ capacity to sue is conceded, his affidavit establishing 
his stock ownership was not printed in the Appendix (see J.A. 170). 
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therein introduced various documents identified by them 
(J.A. 18-162). The only other evidentiary material in the 
Tecord consists of Weiss’ affidavit establishing his stock 
ownership, two Surrogate’s Court documents identified on 
Weiss’ request for admission of their genuineness (J.A. 163, 
169), Kay’s answer to Weiss’ interrogatory Tequesting the 
dates of certain payments to Joel Kaufmann (J.A. 179), 
and affidavits of Joel Kaufmann and Hirshman with docu- 
ments attached (J.A. 173-78). 


Weiss moved for summary judgment (J.A. 170). After 
hearing argument, District Judge Hart ruled (J.A. 184): 
“While on some of the Plaintiff's theories in this 
case, there may be disputes, genuine disputes of 
issues of fact, the Court holds that there is no dis- 
pute, of genuine dispute of any issue of fact involv- 
ing this question, and that is that the purchase by 
Joel S. Kaufman of the stock in question and its 
resale to Kay’s was a scheme devised by the Defend- 
ants to reimburse Joel S. Kaufman for his personal 
expenses in a will contest unconnected with the 
corporate business of the case; that such on the 
part of the Defendants was a gross violation of their 
duties to the corporation and to the stockholders, 
and that the corporation is entitled to recover the 
excess price, and Ill grant summary judgment.” 
Judgment was entered that Kay recover of appellants, 
jointly and severally, the sum of $191,870.26 (equal to 
Joel’s illicit profit in the challenged transaction) plus inter- 
est from the dates the profit was realized by payments from 
Kay to Joel (J.A. 185). The individual defendants appealed 
(J.A. 186). 


Facts 


Robert D. Kaufmann, brother of appellant Joel Kauf- 
mann and cousin of appellant Cecil Kaufmann, died in 
April 1959. His will left virtually the entire estate, valued 
slightly below $1,000,000, to his friend Weiss, the appellee 
in this case. An immediately preceding will left half the 
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residuary estate to Joel’s children and half to Weiss. The 
estate was probated in the Surrogate’s Court for New York 
County. (J.A. 89-91); In re Kaufmann’s Will, 247 N.Y. 
Supp. 2d 664 (A.D. 1964).? 


Joel Kaufmann instituted on behalf of his children and 
brother Aron a contest of Robert’s last will. After pro- 
tracted litigation, the will was denied probate on the ground 
that it had been obtained by “undue influence” by Weiss. 
In re Kaufmann’s Will, supra. Joel then instituted a con- 
test of the penultimate will, with the object of validating 
a still earlier will which left the residuary estate to Joel’s 
children and Aron. The second contest was pending at the 
time of Joel’s deposition in this case. (J.A. 90). 


The Surrogate eventually allowed payment out of the 
estate of $100,000 for litigation expenses of the successful 
will contest (J.A. 162). Joel’s will litigation expenses, how- 
ever, were close.to $400,000 (J.A. 162).3 


On May 13, 1965, the temporary administrator of Robert 
Kaufmann’s estate petitioned the Surrogate’s Court for an 
order directing a public sale of securities held by the estate. 
These securities included minority holdings of stock in 42 
subsidiary corporations of Kay, as well as shares in other 
corporations. (J.A. 163-68, 142-43). After taking evidence 
on the value of the securities, the Surrogate issued on April 
29, 1966, an order and opinion directing that the securities 
be sold at public auction and fixing upset prices totalling 
$297,388.03 (J.A. 148-55, 169). The aggregate of the 
upset prices for the Kay subsidiaries’ stock was $205,330.03 
(J.A. 6, 9, 14). 


The Surrogate valued the securities for upset prices 
according to three formulas. A flat dollar price was set for 
preferred stock, evidently representing par or redemption 


2A copy of this opinion is in the record as an attachment to Joel 
Kaufmann’s affidavit (See J.A. 173). 5 


3The $290,000 figure in Joel’s affidavit (J.A. 174) is obviously the 
amount of his expenses after deducting the payment by the estate. 


t between May 13, 
oel Kaufmann had several 


estate. Cecil responded, 
company wouldn’t want 
hands there could be a 

this number of corporations.” 


In the conversations, Joel told Cecil and Hirshman of his 
firm determination to acquire the subsidiaries’ stock by 
iddi On and to keep it out of the hands of 
strangers. He also said that if there was competition in the 
bidding, he would bid up the price to where any buyer 
would have to pay for his expenses. GJ.A. 35, 39, 49-50, 
99-100). 


*Le., the total will litigation expenses were to be allocated between 
the subsidiaries’ stock and the non-subsidiary stock held by Robert's 
estate. 


6 


mend to Kay’s board of directors that Kay purchase the 
subsidiaries” stock from Joel at this “‘true cost,” but not to 
exceed the book value ($490,420) of the subsidiaries’ 
shares. (J.A. 36-38, 40-42, 55, 58.) 


Cecil testified that he definitely considered it in Kay’s 
interest to acquire the subsidiaries’ stock (J.A. 40-41). 
However, he testified, he was opposed to Kay’s bidding at 
the auction because that might attract competitive bidders 
(J.A. 45, 49-50). He did not know how the securities 
would be auctioned (J.A. 46-48), but he would not have 
had Kay bid at the auction even if the subsidiaries’ stock 
were offered apart from the nonsubsidiary stock (J.A. 49). 


On January 25, 1966, at a special meeting of Kay’s board 
of directors, Cecil Kaufmann made the recommendation he 
had promised (J.A. 55). Cecil at that time had no idea of 
the amount of Joel’s litigation expenses (J.A. 42-43). Ti 

: : é ). Hirsh- 
man and Joel Kaufmann also attended the meeting (J.A. 
139). The answers to the complaint recite that the discus- 
sions at the meeting “‘contemplated that Joel S. Kaufmann 
would bid in [the subsidiaries’] shares at the auction, and 
that the securities so acquired would be purchased by the 
Company at a price measured by what Joel S. Kaufmann 
paid for the securities at the auction and a fair share of the 
expenses which had occurred in the litigation that resulted 
in the auction of such securities.” (J.A. 10, 14-15.) In 
implementation of this contemplation, the board adopted 
a resolution authorizing Cecil to “negotiate for the pur- 
chase of such minority interests as he deems desirable and 
advisable on such terms and conditions as, in his opinion, 
might be advantageous to this company.” (J.A. 139.) 


At the same meeting, Cecil appointed an audit commit- 
tee, consisting of two Kay employees and a Kay attorney, 
whose function it would be to compute the price of the 
contemplated purchase from Joel under the “true cost” 
formula® (J.A. 65-68). 


5Cecil testified that he appointed the audit committee at a mect- 
ing of the board of directors previous to the board meeting of July 
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Following the meeting and before the public auction, 
Cecil and Joel had further conversations along the same 
lines as before (J.A. 60-63). They testified in their depo- 
sitions that prior to the auction they had an understanding 
that Kay would repurchase the stock from Joel. Cecil tes- 
tified: 

“Q. Is it fair to say that it was your understand- 
ing prior to June, to this public auction of June 
1966, that Joel Kaufman would bid for the shares 
and that if he bought them he was going to resell 
them to the company? A. Under the same terms 
and conditions as I stipulated.” (J.A. 62.) 


“Q. It is also fair to say that your conversations 
with Joel manifested to you prior to this auction 
sale of June, 1966, that it was his understanding that 
the company would buy the securities from him if 
he bought them at the auction; of course on those 
same terms as already indicated. A. Correct.” 
(J.A. 63.) 

Joel testified: 

“Q. At the time you purchased the securities on 
June 7, did you have an understanding that you 
were going to sell the subsidiaries stock, that is sub- 
sidiaries of Kay Jewelry to the company? A. I 
think so—a tacit understanding.” (J.A. 108.) 


Joel and Hirshman attended the public auction, held on 
June 7, 1966 (J.A. 108). The securities were offered in 
three lots, grouped according to the method of the valua- 
tion for upset price purposes. Joel was the sole bidder and 
purchased the securities for the total of the upset prices set 
by the Surrogate (J.A. 157-58). As already seen, $205,330.03 
of this total amount was for the subsidiaries’ stock, the bal- 
ance ($92,058) being for the non-subsidiary stock. At the 


1, 1966 (J.A. 65-66). There was no meeting of the board between 
January 25, 1966, when the subject first came up, and July 1, 1966, 
when the audit committee first reported to the board (J.A. 65-67). 
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time of the auction, Kay was a party to a loan agreement 
which limited its purchases of non-subsidiary shares to about 
$238,000 (J.A. 178). 


Following the auction, but prior to July 1, 1966, Joel 
submitted to the audit committee incomplete information 
as to the amount of his will litigation expenses (J.A. 69- 
70, 91-96). 


The first post-auction meeting of Kay’s board of direc- 
tors was held on July 1, 1966. Joel, Cecil and Hirshman 
attended. Joel left the room and the audit committee pre- 
sented a report on the contemplated purchase of the sub- 
sidiaries’ stock. The board adopted a resolution (Joel, 
Cecil and another Kaufmann abstaining from voting) 
approving the purchase of the subsidiaries’ shares from Joel 
“at an aggregate sum not to exceed $411,000, the exact 
amount to be determined upon audit and to be based on 
the cost of said shares to Joel S. Kaufmann, including all 
of the costs incurred by him in acquiring said shares.” 
(J.A. 140.) 


The annual stockholders’ meeting of Kay was held on 
September 28, 1966. The notice of the meeting, signed by 
Hirshman as Secretary, described the foregoing action of 
the Board of Directors, stating that the acquisition cost was 
“to be based on the cost of said shares to Joel S. Kaufmann, 
including all of the costs incurred by him in acquiring said 
shares.”” Nothing was said in the notice that Joel Kauf- 
mann’s acquisition costs were considered to include 
expenses he had incurred in the estate litigation. (J.A. 
147.) 


The board of directors also met on September 28, 1966, 
with Cecil, Joel and Hirshman in attendance. The audit 
committee submitted a detailed report that Joel’s “costs of 
acquisition” of the subsidiaries’ stock totalled $400,729.00, 
a figure it had reached by including the allocable share of 
his will litigation expenses as well as the amount he had 
paid at the auction. The board adopted a resolution which 
“ratified and reconfirmed” its previous authorization of the 
acquisition. (J.A. 141-46.) 
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The audit committee subsequently adjusted its computa- 
tion of Joel’s will litigation expenses on the basis of revised 
data, and arrived at a revised total “acquisition cost” of 
$397,200.29 (J.A. 146). Kay paid Joel $205,330.03 of 
this amount on December 12, 1966, another $185,300.26 
on December 15, 1966, and the balance of $6,570 on Jan- 
uary 19, 1967 (J.A. 179). 


On August 30, 1967, Weiss’ counsel, at his request, 
wrote each of Kay’s directors asking that they have Kay 
take appropriate action to recover from Joel the difference 
of $191,870.26 between the amount Kay had paid Joel for 
the subsidiaries’ shares and the amount he had paid at the 
auction. There was no response, and the action requested 
was not taken (J.A. 7, 11-12, 16). Weiss thereafter filed 
the complaint. 


ARGUMENT 


Preliminary Statement as to the Issues and the 
Propriety of Summary Judgment. 


The only issue as to liability stated by appellants (J. Br. 
1-2; C. Br. 2)° is the correctness of Judge Hart’s holding 
that there was no genuine issue of material fact as to 
whether appellants engaged in a ‘scheme devised by [them] 
to reimburse Joel S. Kaufman [sic] for his personal 
expenses in a will contest unconnected with the corporate 
business. . . .” (J.A. 184). As we later show, Judge Hart’s 
finding was eminently sound. We will also show that Judge 
Hart’s conclusion that appellants breached their fiduciary 
obligations to their corporation can and should be affirmed 
on two other legal theories as well. Judge Hart was being 
unduly charitable to appellants when he remarked that these 
other theories may involve genuine factual issues (J.A. 184). 


J. Br.” and “J. Mem.” refer, respectively, to the brief and the 
memorandum filed below for Joel Kaufmann. “C. Br.” and “C. 
Mem.” refer, respectively, to the brief and the memorandum filed 
below for Cecil Kaufmann and Hirshman. 
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Of course, a judgment, including a summary judgment, is 
sustainable on appeal on grounds not relied on by the trial 
court. 6 Moore, Federal Practice (2d ed.) par. 56.27[1], 

p. 2977; 9 id. par. 204.11 [2], p. 930; Coleman v. Moun- 
tain Mesa Uranium Corp., 240 F.2d 12, 14 (10th Cir. 1956). 
If the judgment below is correct on any ground, it would be 
unfair to appellee and detrimental to judicial economy if a 
final disposition of the litigation were not made in this appeal. 

Appellants challenge the propriety of the summary judg- 
ment on the grounds that their motives cannot properly be 
determined without trial and that they should be allowed 
to introduce additional evidence. These contentions will 
be considered later in connection with the legal theories of 
liability to which they relate. It is appropriate at the out- 
set, however, to mention appellants’ assertions that sum- 
Mary judgment is almost never appropriate in derivative 
actions for fraudulent breach of fiduciary obligations (J. Br. 
24; C. Br. 14).” 


We will show that this case fully satisfies the prerequisite 
for summary judgment that there be “no genuine issue as 
to any material fact.” Rule 56(c), Fed. Rules Civ. Proc. 
This being so, the nature of the action is irrelevant. “‘[I]n 
whatever guise the issue of fraud may appear in an action, 
the general basic principles underlying summary judgment 
apply and if these are met, the issue of fraud may be sum- 
marily adjudicated.” 6 Moore, op. cit., par. 56.17[27], p. 
2554. Moreover, “‘[I]t cannot be stated too strongly that 
no type of action or issue is immune from a summary adju- 
dication and that there will be instances when the rendition 
of a summary judgment is clearly called for, although the 


7Joel Kaufmann ringingly declares that this is the first stockhold- 
er’s derivative action in which summary judgment was granted for the 
plaintiff (J. Br. 30). His research has overlooked Roth v. Fund of 
Funds, 279 F. Supp. 935 (S.D. N.Y. 1968), aff'd 405 F.2d 421 (2d 
Cir. 1968), cert. den. 394 U.S. 975 (1969), rehearing den. 395 US. 
941 (1969), the summary judgment referred to in Bernstein v. Ken- 
nelly, 433 F.2d 10 (9th Cir. 1970), and for all we know any number 
of other instances. 
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particular action or issue is one which does not lend itself 
to a summary adjudication as a general proposition.” 6 
Moore, op. cit., par. 56.17[1], p. 2464. Accord: Daily Press, 
Inc. v. United Press International, 412 F.2d 126, 128 (6th 
Cir. 1969); Bland v. Norfolk & Southern R.R., 406 F.2d 
863, 866 (4th Cir. 1969). 


Of course, summary judgment cannot be defeated by 
“fanciful doubts” (Dewey v. Clark, 86 U.S. App. D.C. 137, 
143, 180 F.2d 766, (1950)) or “frivolous possibilities.” 
De Luca v. Atlantic Refining Co., 176 F.2d 421, 423 (2d 
Cir. 1949). See also, 6 Moore, op. cit., par. 56.15[3], at p. 
2346. Insofar as appellants claim that there are issues of 
fact, we will show that the claim does not rise above such 
levels. 


The evidentiary facts on which we rely come from appel- 
lants themselves—their deposition testimony and their ans- 
wers to the complaint—supplemented by documents, mostly 
supplied by appellants, whose authenticity and accuracy 
they do not dispute. It is true that summary judgment is 


prohibited if conflicting “permissible inferences” may rea- 
sonably be drawn from the underlying facts. United States 
v. Diebold, Inc., 369 U.S. 654 (1952). We will satisfy this 
principle because we will rely on inferences only when no 
conflicting inferences can rationally be drawn. 


I, THE LIABILITY OF JOEL KAUFMANN IS ESTAB- 
LISHED BY THE RECORD EVIDENCE AND IN- 
VOLVES NO GENUINE ISSUE OF MATERIAL FACT. 


A. The Basic Principles Involved 


Corporate directors are fiduciaries. Hence their dealings 
with their corporation must be both bona fide and fair to 
the corporation. A director’s primary duty is “to deal fairly 
and justly with the corporation and its stockholders.” 
Condec Corp. v. Lunkenheimer Co., 230 A.2d 769, 775 
(Del. Ch. 1967). “The rule that requires [of a director] an 
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undivided and unselfish loyalty to the corporation demands 
that there shall be no conflict between duty and self- 
interest.” Gottleib v. McKee, 107 A.2d 240, 243 (Del. Ch. 
1954). In Delaware as elsewhere there exists “the general 
tule that demands of an officer or director the utmost good 
faith in his relation to the corporation which he repre- 
sents.” Guth y. Loft, Inc., 5 A.2d 503, 510 (Del. 1939). 


Since transactions between a director and his corporation 
involve a conflict of interests, they are inherently suspect, 
and the burden of justifying their good faith and fairness 
is on the director. “Their dealings with their corporation 
are subjected to rigid scrutiny and where any of their con- 
tracts or engagements with the corporation is challenged the 
burden is on the director . . . not only to prove the good 
faith of the transaction but also to show its inherent fair- 
ness from the viewpoint of the corporation and those inter- 
ested therein.” Pepper v. Litton, 308 U.S. 295 (1939). 
Accord: Fidanque v. American Maracaibo Co., 92 A.2d 
311 (Del. Ch. 1952); Levien v. Sinclair Oil Corp., 261 A.2d 
911,915 (Del. Ch. 1969); Cheff v. Mathes, 199 A.2d 548, 554- 
55 (Del. Ch. 1964); Tansey v. Oil Producing Royalties, 133 
A.2d 141, 143 (Del. Ch. 1957); Keenan v. Eshleman, 2 
A.2d 904, 908 (Del. 1938). The director’s burden may be 
carried only “by clear and satisfactory evidence.” May- 
flower Hotel Stockholders Protective Committee v. May- 
flower Hotel Corp., 89 U.S. App. D.C. 171, 179, 193 F.2d 
666, 674 (1951). See also 3 Fletcher, Cyclopedia Corps. 
(Perm. Ed. 1965) § 919.8 Manifestly, these principles apply 
with special rigor where the self-dealing director realizes a 
huge, quick profit from the transaction with his corpora- 
tion. 


5We agree that appellants’ substantive fiduciary obligations are 
determined by the law of Delaware, the state in which Kay is incor- 
porated (C. Br. 11, n. 12). However, the locus of burden of proof 
is a “procedural” matter governed by the law of the forum. United 
Air Lines v. Wiener, 335 F.2d 379, 391 (9th Cir. 1964); State Mutual 
Life Assurance Co. v. Wittenberg, 239 F.2d 87 (8th Cir. 1956); Samp- 
son v. Channell, 110 F.2d 754 (Ist Cir. 1946); Md. Casualty Co. v. 
Williams, 377 F.2d 389 (Sth Cir. 1967); Goodrich, Conflict of Laws 
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In the present case, the evidence supplied by appellants 
themselves shows that Joel Kaufmann, with the connivance 
of Cecil Kaufmann and Hirshman, his fellow directors and 
officers, bought property which he had already arranged to 
resell to his corporation at a higher price than he would pay, 
the resale price depending not on a valuation but on the 
amount of expenses incurred by him in a personal non- 
corporate venture. Then Joel in fact resold the property 
to the corporation at a profit of 93.6% on an investment 
he had held for a few weeks. One need not resort to the 
principle that Joel had the burden of proof to conclude 
that this transaction was neither fair nor honest. 


In terms of precedents, the decisions establish three sep- 
arate theories for holding Joel liable to the corporation for 
the amount of his profit. There is no genuine issue of 
material fact under either theory, and summary judgment 
was therefore appropriate. Rule 56, Fed. Rules Civ. Proc.: 
supra, p. 10. 


B. Joel Kaufmann’s Liability Under the 
Purchase-for-Resale Rule. 


1. The Rule. 


It is a breach of his fiduciary obligation for a corporate 
director to purchase for himself property for the purpose of 
reselling it to the corporation at a profit. In the event he 
does so, the director is liable to the corporation for the 


(3rd ed. 1949) $84: Leflar, American Conflicts Law (1968 ed.) 
§ 124, pp. 298-99. Mayflower Hotel Stockholders Protective Com- 
mittee v. Mayflower Hotel Corp., Supra, applied with regard to a Del- 
aware corporation the District of Columbia rule that the burden of 
proving the validity of dealings between a corporation and its direc- 
tor is on the proponent of the transaction. The charter of that cor- 
poration contained the same self-dealing authorization as Kay’s. Cf. 
89 US. App. D.C. at 179, 193 F.2d at 674, with Exhibit C. to Hirsh- 
man affidavit. In any event, as the text citations show, Delaware law 
also places the burden of proof on the self-dealing director. 
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profit made on the resale. Norte & Co. v. Huffines, 304 
F. Supp. 1096, 1108-09 (S.D. N.Y. 1968), aff'd, 416 F.2d 
1189 (2d Cir. 1969); New York Trust Co. v. American 
Realty Co., 244 N.Y. 209, 219, 155 N.E. 102, 105 (1926); 
Bliss Petroleum Co. v. McNally, 254 Mich. 569, 237 N.W. 
53; Parker v. Nickerson, 137 Mass. 487, 497 (1884); Inter- 
national Bankers Life Ins. Co. v. Holloway, 368 S.W. 2d 
567 (Tex. 1963); 3 Fletcher, op. cit., § 899, pp. 320-1; 
§ 950, p. 450. Cf. Jowa Southern Utilities v. United States, 
348 F.2d 492, 497 (Ct. Cl. 1965). As stated in Bliss Petro- 
leum, 237 N.W. at 55, and repeated in Central Ry. Signal 
Co. v. Longden, 194 F.2d 310, 319 (7th Cir. 1952), “If 
[directors] purchase personally, with the intention to sell 
to the corporation, or while purporting to act as corpora- 
tion officers, the whole benefit of the purchase inures to 
the corporation, and the rule of secret profits applies.””? 


The rule that the corporation is entitled to recover the 
director’s profit in a purchase-for-resale case without regard 
to the “true value” of the property is, of course, in accord 
with the general principle of damages whenever a fiduciary 
profits from a breach of his trust. Magruder v. Drury, 235 
US. 106, 120 (1914); Jackson v. Smith, 254 US. 586, 588- 
9 (1921); Marcus v. Otis, 168 F.2d 649, 654 (2d Cir. 1948) 
(Delaware Corporation); 3 Fletcher, op. cit., 3900, pp. 320- 
21; Restatement, Trusts 2d, 8205, 206. As stated in 
Magruder (at 120): 

“It makes no difference that the estate was not a 
loser in the transaction, or that the commission was 
no more than the services were reasonably worth. 

It is the relation of the trustee to the estate which 
prevents his dealing in such a way as to make a per- 
sonal profit for himself.” 


9 Although the rule is conventionally stated in terms of the resale 
purpose of the purchase, it contemplates that the purpose was effec- 
tuated. If the director changes his mind after the purchase or the 
corporation refuses to purchase, the director’s initial mala fides has 
not injured the corporation. 
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2. The Evidence 


The record in this case unequivocally establishes that Joel 
Kaufmann profited by a violation of the purchase-for-resale 
rule. According to the deposition testimony of Joel and 
Cecil Kaufmann, prior to the auction sale of June 7, 1966, 
they had conversations, participated in by Hirshman, which 
devised the plan that Joel would bid in the stock at auction 
and then resell it to Kay at a price not to exceed book 
value but to include an allocable portion of his will litiga- 
tion expenses. Cecil Kaufmann agreed to, and did, recom- 
mend the plan to Kay’s board of directors, at a board meet- 
ing of January 25, 1966, also attended by Joel and Hirsh- 
man. The answers of appellees and Kay admit that the 
discussion at this meeting “contemplated” that Joel would 
purchase the securities at auction and Kay would then 
repurchase from him at his auction price plus a share of the 
will litigation expenses. At the same meeting, the board 
adopted a resolution authorizing Cecil to “negotiate” the 
repurchase, and Cecil appointed an audit committee whose 
function would be to compute the repurchase price under 
the contemplated formula, once Joel acquired the stock. 
Following the meeting and before the auction sale, Cecil 
and Joel had further conversations along the same lines as 
before. And Cecil and Joel explicitly testified in their 
deposition that prior to the auction they understood that 
Kay would repurchase the stock from Joel. (Supra, pp. 5-7.) 


After Joel had purchased the stock, the repurchase by 
Kay was formally approved as soon as possible, at the next 
meeting of the Board of Directors, held on July 1, 1966. 
But even before then Joel had manifested his confidence 
that the pre-arranged approval would be forthcoming; for 
before July 1, 1966, he submitted to the previously 
appointed audit committee cost data to enable computa- 
tion of the dollar repurchase price according to the prear- 
ranged formula. Supra, p. 8. 


Kay’s board of directors itself recognized that Joel S. 
Kaufmann could not lawfully realize a profit on the sale to 
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the corporation. For the resolutions adopted by the Board 
(J.A. 140, 141), and reported to the stockholders (J.A. 
147), explicitly provided that the corporation would pay 
Joel’s cost of acquisition, not to exceed book value. This 
formula, however, only magnified the directors’ breach of 
trust by concealing from the stockholders that, as the Board 
knew from Cecil Kaufmann’s explanation and from the 
report of the auditors, the agreed “acquisition cost” was 
inflated to about double its true size by the inclusion of 
expenses incurred by Joel S. Kaufmann in the will contest 
litigation. Thus Joel realized not only a profit but one 
which was a secret profit as respects stockholders who were 
not directors. 


The undisputed facts thus demonstrate beyond shadow 
of doubt that there existed prior to the auction an 
“arrangement” between Joel and his co-directors that if he 
purchased the subsidiaries’ securities at the auction, Kay 
would then purchase the securities from him at a price to 
include not only what he paid the auctioneer but also an 
allocable share of his huge will-litigation expenses, the total 
repurchase price not to exceed book value. Since Joel had 
proposed and was a party to the arrangement, and since he 
performed his end of it, there is no other rational conclu- 
sion possible but that he purchased the stock with the pur- 
pose of reselling it to Kay at the agreed higher price. Thus 
he is liable for his profit under the purchase-for-resale rule. 


3. Appellants’ Contentions 


We turn now to those contentions of appellants which 
seek to refute Joel Kaufmann’s liability under the purchase- 
for-resale rule.’° 


1Omost of these contentions are alluded to in appellants’ briefs, 
although, as earlier stated, appellants brief the case as though the only 
issue of liability is the correctness of the theory on which Judge 
Hart relied. 
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a. The claim of a factual issue as to Joel’s “purpose.” 


Joel Kaufmann contends that there is a genuine factual 
dispute as to whether “he acquired the subsidiary shares for 
the purpose of resale to Kay” (J. Br. 19, n. 26). This claim 
is based exclusively on the assertion in Joel’s affidavit that 
he would have bid at the auction “regardless of whether or 
not Kay would subsequently buy some of these shares from 
me,” because (1) he wished to keep the stock out of the 
hands of Weiss or his associates, and (2) he wished to 
recoup his will litigation expenses either by “acquir{ing] 
the stock at the sale and resell{ing] it” or by bidding up 
the price to other bidders for the benefit of his children, 
who were residuary legatees of the estate (along with 
Weiss). (J.A. 174; J. Br. 8.) 


All this assertion does is to describe Joel’s double motive 
for bidding. It does not contradict or exclude the fact 
which is relevant, namely, that at the time of bidding he 
had the purpose and intent to sell the stock to Kay if he 
was the successful bidder. To the contrary, that purpose 
was fully compatible with his motives, and its fulfillment 
was, indeed, the only, or at least the most practical, 
method of doing so. 

The purpose of selling the stock to Kay conformed to 
alleged motive (1) because it kept the stock out of Weiss’ 
hands.'!_ The purpose conformed to motive (2) because 
Joel recouped his will litigation expenses by the price at 
which he sold to Kay. And Joel’s contemplated alternate 
method of recoupment—to drive the price up to other bid- 
ders—was scotched by the fact that no other bidders 
appeared. 

Furthermore, Joel’s affidavit admits that, “I did hope to 
sell the shares in the Kay subsidiaries to Kay” (J.A. 175). 
The hope was no mere castle in Spain, but a solid expec- 


"Of course, it is hard to understand why motive (1) remained 
operative in Joel's mind once he discovered that he was the only bid- 
der. 
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tancy from Joel’s preceding negotiations, and its realization 
produced a quick, enormous profit. With such a hope, pre- 
arrangement and fruition, we cannot see how any one in 
his senses can deny that Joel had the “‘purpose” of achiev- 
ing the hope. 

In short, Joel’s affidavit, so far from creating a factual 
dispute as to his purpose to sell to Kay, confirms that pur- 
pose. 


b. The claim of a factual issue as to the “agreement.” 


Appellants claimed below that there was a genuine issue 
of fact as to whether “‘at the time that Joel Kaufmann pur- 
chased the shares at the sale, there was an agreement 
between Joel Kaufmann and Kay that Kay would buy the 
shares from Joel” (J. Br. 172; see also J.A. 176). 


The claim is palpably without merit. We have already 
summarized (supra, p. 15) the evidentiary facts. From 


these only one inference can rationally be drawn—that at 
the time of the auction sale Joel had a pre-arrangement with 
his fellow directors that Kay would purchase the stock 
from him if he bought it at the auction. 


No genuine issue of fact is created on this subject by the 
following assertion in Joel Kaufmann’s affidavit (J.A. 174- 
75): 

“At the time that I purchased the shares, I had 
no agreement or understanding with Kay that Kay 
would buy the shares from me, except that I had 
told C.D. Kaufmann that I would be willing to sell 
the shares to Kay at the price I paid at the sale 
plus the allocable share of my expenses in the liti- 
gation which resulted in the sale, and C. D. Kauf- 
mann had told me that he would recommend to 
Kay’s board of directors that Kay acquire the shares 
in its subsidiary and affiliated companies from me 
on this basis, so long as the price of the shares did 
not exceed book value. I had no certainty prior to 
the July 1, 1966 vote by the board of directors 
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that the other directors would accept this recom- 
mendation, and I did not expect C. D. Kaufmann to 
vote on the recommendation, as indeed he did not.” 


At first blush, the opening clause of this passage seems to 
be a general denial of a pre-arrangement, contradicting the 
detailed evidence that before the time of the auction Joel 
had arranged to sell the stock, if he acquired it, to Kay. 
Of course, this general, conclusory denial of an ultimate 
fact does not create a genuine factual issue, staving off 
summary judgment. Woods vy. Allied Concord Financial 
Corp., 373 F.2d 733 (Sth Cir. 1967); Bumgartner v. Joe 
Brown Co., 376 F.2d 749, 750 (10th Cir. 1967); 6 Moore, 
op. cit., par. 56.22[1], pp. 2808-10. Moreover, the con- 
clusory denial is pretty much belied by the immediately 
following “except” clauses.!? 


We believe, however, that the correct interpretation of 
Joel’s statement is that it is not actually a perverse denial 
of the informal deal he had obviously made with his fellow 
directors and of the understanding which he admitted in 
his deposition, but rather that it is a deceptively phrased 
demolition of a straw-man, a denial that he had an advance 
binding agreement with the corporation. This is confirmed 
by the affidavit’s reference to “‘an agreement or understand- 
ing with Kay,” the “except” clauses, and the subsequent 
assertion that “I had no certainty prior to the July 1, 1966 
vote by the board of directors.” 


We do not contend that Joel’s deal with his fellow direc- 
tors was a binding contract with Kay or, for that matter, 
with them. And whether such a contract was necessary is 
a question of law, not one of disputed facts. As a matter 


2 The “except” clauses, of course, conveniently omit some of the 
most significant evidence of the pre-arrangement, such as the discus- 
sion and resolution adopted at the board of directors’ meeting of 
January 25, 1966, the appointment of the audit committee prior to 
the auction sale, Joel's and Cecil's deposition testimony of their 
understanding, and Joel's submission of data to the audit committee 
prior to the meeting which formally authorized the purchase by Kay. 
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of law, the purchase-for-resale rule does not require an 
advance contract or, for that matter, an informal pre- 
arrangement to sell to the corporation. By its terms the 
tule prohibits a director from purchasing for the purpose 
of selling to his corporation at a profit even if he waits till 
after his purchase to arrange the sale to the corporation. 
The significance of the evidence of Joel’s advance arrange- 
ment is simply that it proves that when he purchased the 
subsidiaries’ stock he had the purpose of selling it to the 
corporation. 


That this was a breach of trust is not, in our view, deba- 
table. Such a transaction is on the same order and as fla- 
grant as a State highway commissioner’s buying land in the 
path of a projected road, or a corporation officer’s taking 
“kick-backs” from contractors or receiving large sums from 
his corporation for fictitious services. The existence of an 
advance contract or arrangement is not called for by the 
rule or by its underlying principle—that a director may not 
exploit his corporation for his own advantage. The hypo- 
thetical highway commissioner also does not have a formal 
advance contract to sell to the State the land he buys in 
the route of the planned highway. 


c. Contentions eliminating the purchase-for-resale rule. 


Joel Kaufmann flatly denies the existence of any legal 
principle that a corporate director may not buy property 
with the purpose of reselling it to the corporation at a 
profit (J. Br. 19, n. 26). He also seems to assert (ibid.) that 
even if there is any such rule it applies only if the director 
had pre-empted a corporate opportunity when he bought 
the property. Of course, the latter assertion also eliminates 
the purchase-for-resale rule since the pre-emption of the 
corporate opportunity is alone enough to create liability. 


Joel’s contention is contrary to the authorities cited 
supra, p. 14, as well as to elementary concepts of a direc- 
tor’s fiduciary responsibility (see supra, pp. 11-12). It is 
almost unnecessary to add that the cases and section from 
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Fletcher which Joel cites for his proposition (J. Br. 19, n. 
26) do not support it. They simply stand for the common- 
place principle that a corporate director is not by reason of 
his office prohibited from selling property to the corpora- 
tion for a fair price even if he thereby makes a profit. But 
this generalization only applies to property which the direc- 
tor happens to own and which he did not acquire for resale 
to the corporation. The generalization does not contradict 
the purpose-for-resale rule. In fact, of the three cases cited 
by Joel, two expressly refer to the purchase-for-resale rule 
which he claims is non-existent. New York Trust Co. y. 
American Realty Co., 244 N.Y. 209, 219, 155 N.E. 102, 
105 (1926); Bliss Petroleum Co. v. McNally, 259 Mich. 
569, 237 N.W. 53, 55 (1931). So does Fletcher in sections 
cited supra, p. 14. 


Joel’s attempt to make the purchase-for-resale rule a 
meaningless appendage to the corporate opportunity doc- 
trine illogically commingles two separate legal principles 
designed to vindicate two different types of breaches of a 


director’s fiduciary obligations. The essence of the cor- 
porate opportunity doctrine is that a director may not, in 
pursuit of his personal advantage, deprive his corporation 

of property which it wishes to acquire (or would wish to 
acquire if it knew it was available) and which will advan- 

tage its business. Equity Corp. v. Milton, 221 A.2d 494, 

497 (Del. 1966). Accordingly, if the property is of not 
much use to the corporate business or if the corporation 

has made a bona fide decision not to acquire it, the doc- 

trine does not prohibit the director from acquiring the 
property for himself. 


In the purchase-for-resale situation, however, the direc- 
tor manifestly does not deprive the corporation of the 
property he acquires. To the contrary, he can only fulfill 
his purpose by reselling it to the corporation at a profit. 
Since the corporation in fact ends up with the property, 
the director has deprived the corporation not of the prop- 
erty he bought and resold, but of money—the difference 
between the price he paid and the price the corporation 


paid him. If the Property happens to be something which 
is of no great use to the corporation or which the corpora- 
tion does not really want, that fact does not excuse the 

breach of trust. Rather it adds insult to injury, since it is 

worse to be mulcted by an overcharge for relatively useless 
Property than by an overcharge for useful property. 


Cecil Kaufmann and Hirshman seek to eliminate the 
purchase-for-resale rule by indirection. They argue: (1) 
the corporate Opportunity doctrine did not apply so as to 
prevent Joel from acquiring the stock; (2) therefore he 
could validly resell the stock to Kay at a profit because, 
“Once the executive has legitimately acquired the property, 
the law is equally clear that he may resell it to his corpora- 
tion at a price higher than he paid” (C. Br. 8-9, n. 10). 


The flaw in this two-step argument is that it assumes that 
property is “legitimately acquired” by a director so long as 
he has not violated the corporate opportunity doctrine. 
The argument thus overlooks the existence of the principle, 
independent of the corporate opportunity doctrine, that a 
director’s purchase is illegitimate if made with the purpose 
of reselling the property to his corporation at a profit. The 
cases cited by Cecil and Hirshman for the second step of 
their argument merely Tepeat two of Joel’s citations for the 
irrelevant principle that a director is not per se disqualified 
from selling to his corporation at a profit. See supra, p. 21. 


If Joel had bought the stock at auction without pre- 
arrangement or purpose to resell to Kay, and assuming as 
we do, that his acquisition did not violate the corporate 
Opportunity doctrine, he could thereafter have sold it to 
Kay at a profit, provided ( 1) the price was not excessive 
(see infra, p. 28), and (2) Kay bought the stock from him 
for a valid corporate purpose (infra, p. 32). Lipkin y. 
Jacoby, 202 A.2d 572 (Del. Ch. 1964).'> But that is not 


Lipkin held that the sale by directors of Certain property to 
their corporation at a profit was not a breach of trust. The opinion 
in Lipkin makes it clear that all the qualifications stated above were 
satisfied—i.e., the directors had not Originally acquired the property 
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this case even if we leave to later discussion the excessive 

price and absence of a valid corporate purpose. Here the 

purchase and resale were not independent transactions. 

They were tied together by the fact that the purchase was 
made with the purpose of reselling to Kay, and this pur- 
pose was accomplished. Appellants’ argument ignores the 

crucial fact by divorcing the purchase from the resale. 


d. The “pre-existing interest” contention. 


Appellants stated below that the purchase-for-resale rule 
“does not apply to property in which the director already 
has an interest” (J. Mem. 17). By reason of this principle, 
they contended, Joel was exonerated because he had an 
interest in the subsidiaries’ stock prior to his arrangement 
to buy at auction and then resell to Kay. This interest was 
seen to arise out of two circumstances—that Joel “had 
invested some $290,000 in the costs of the [will] litigation” 
and “more important, under Robert’s penultimate will then 
pending probate, Joel’s two sons owned a one half interest 
in the residual estate from which stock was being sold” (J. 
Mem. 14). 


The alleged legal principle which is the predicate for the 
argument does not exist, and there are no decisions which 
even remotely support it. The argument itself makes no 
sense. 


Joel had no property interest in Robert’s estate, much 
less a property interest in a specific asset of the estate (the 
subsidiaries’ stock), by reason of the fact that he had finan- 
ced his sons’ successful undertaking to set aside Robert’s 
last will.'* Joel did have a motivation, no doubt strength- 
ened by the expense of the will litigation, that the estate 


for the purpose of resale to the corporation (see 202 A.2d at 574), 
the original acquisition had not been a pre-emption of a corporate 
Opportunity, the price to the corporation was fair, and the corpora- 
tion had made its purchase for legitimate Corporate reasons. 


'*It may be added that the Surrogate allowed to be charged to the 
estate only $100,000 for the litigation expenses of the successful con- 
testants (J.A. 162). 
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realize a high price for its assets. But it is inconceivable 
that a breach of trust can be excused because it was com- 

mitted for the financial benefit of the fiduciary or his fam- 
ily. That is the reason for most swindles by fiduciaries. 


Furthermore, even if Joel had some kind of “interest” 
in the assets of the estate by virtue of his litigation 
expenses, that “interest,” whatever it was, is not what he 
sold to Kay. Nor is it conceivable that it would have served 
any valid corporate purpose for Kay to have acquired that 
“interest.” 


If Joel was legally authorized to sell assets belonging to 
his children—a contingency which is not reflected by the 
record or claimed by him-, he could, as their agent, legiti- 
mately sell to Kay their interest in the estate, provided that 
the price was fair and that Kay had a valid corporate pur- 
pose in buying it.'* This situation would not, as appellants 
seem to think, constitute an exception to the purchase-for- 
resale rule. The rule would simply not be applicable by its 
terms. Being a legacy, the property involved was not pur- 
chased by the children; it was not obtained by them for the 
purpose of reselling it to Kay; and besides the children were 
not directors of Kay.!® 


This case, however, does not involve a sale by Joel, as 
his children’s agent, of their interest in assets of Robert’s 
estate. First, Joel sold Kay not his children’s interest in 
the estate but the stock itself, which had been, prior to his 
auction purchase, an asset of Robert’s estate in which per- 


5 The provisos would apply because Joel could not lawfully dis- 
regard his fiduciary obligations to Kay in order to serve the interests 
of other parties (his children) for whom he was also a fiduciary 
(their agent). The usual situation of dual fiduciary responsibility 
involves a transaction between two corporations with an interlocking 
directorate. In such a case, the common directors may not favor one 
of their corporations over the other, but must be fair to both. 
Levien v. Sinclair Oil Corp., 261 A.2d 911,915 (Del. Ch. 1969). 


16Of course, the purchase-for-resale rule would prohibit Joel from 
buying his children’s interest with the purpose of reselling that inter- 
est to Kay. Nothing of that sort happened here. 
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sons other than Joel’s children (including the other residuary 
legatee, Weiss) had interests. Joel does not claim that he 
was authorized to sell the interests of these strangers or that 
he was an agent for Robert’s estate. 


Secondly, Joel sold the stock on his own account. 
Neither the estate nor his children received an amount equal 
to that paid by Kay for the stock. The estate received for 
the subsidiaries’ stock only a little over half of the amount 
Joel received from Kay. 


Appellants’ argument comes down to the proposition 
that the purchase-for-resale rule does not apply because in 
this case, unlike most others as we may suppose, the direc- 
tor’s children had an interest in the property which he 
bought for the purpose of reselling to the corporation at a 
profit to himself. The proposition is obviously untenable. 
Suppose the subsidiaries’ stock had not been sold, but 
transferred to Joel’s children as their distributive share. 
Suppose Joel then bought the stock from the children in 
order to resell it to Kay at a profit to himself. There is no 
rational basis for saying that Joel did not violate the 
purchase-for-resale rule because of the irrelevant fact that 
he made his purchase from kin. This hypothetical case is 
not different in principle than the actual case. 


e. The “no profit” contention. 


Joel sold the subsidiaries’ stock to Kay for about 
$192,000 more than he had just paid for it at the auction. 
Appellants insist, however, that he made no profit or net 
gain in the transaction. The theory for this view is stated 
as follows: ‘“‘Since the stock would never have been offered 
at auction had not Joel contested the will, his expenses in 
doing so were in the most practical sense a cost of his 
acquiring the stock and he obtained no profit on the trans- 
action in any sense relevant here.” (C. Br. 22-23. See also 
J. Br. 19-20, n. 27.) 


The contention is frivolous. “Cost of acquisition” does 
not include any and every expenditure made for a purpose 
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other than and distant from the acquisition merely because 
it eventually appears by hindsight that there is a remote, 
“but-for” causal connection between the expenditure and 
its acquisition. Appellees. themselves say that expenses, to 
be deductible, must be “proximately related to the profits” 
(CB. 23, no. 26), and even this generalization overstates the 
authorities they cite for it.” 


The auction sale was merely a collateral consequence of 
the will contest. The will contest did not seek to force a 
sale of the estate’s securities, nor was such a sale a neces- 
sary or even foreseeable result. The purpose and effect of 
the will contest was to transfer half the residuary estate 
from Weiss, the beneficiary of Robert’s last will, to Joel’s 
children, who were co-beneficiaries with Weiss of the pen- 
ultimate will. This purpose was accomplished by the setting 
aside of the will without regard to the auction sale. 


By appellants’ logic, Joel’s “cost of acquisition” should 
have included his expenditures for the rearing and support 
of his children. These disbursements also had a “‘but-for” 
causal relationship to the auction sale, since they enabled 
Joel’s children to survive Robert. If the children had not 
survived, they would not have been beneficiaries of Robert’s 
penultimate will; Joel would not have instituted a will 
contest for their benefit; and the stock would not have 
been sold at auction. 


The conclusive proof that Joel’s will litigation expenses 
were not a legitimate cost of the purchase is that had any- 
body else bought the stock at the auction, his cost of acqui- 
sition would obviously not have included Joel’s will litiga- 


"Thus 3 Fletcher, op. cit. $950, p. 450, refers to “necessary 
intervening expenses.” Central Ry. Signal Co. v. Longden, 194 F.2d 
310, 324 (7th Cir, 1952), allowed “the reasonable cost of the under- 
taking.” Appelléss’ authorities do not speak in terms of a “proximate” 
relationship. The expenses involved in the cases were so immediate 
and obvious that they were allowed as a matter of course once a 
principle of deductibility was recognized. The cases are not helpful 
in establishing a generalization as to what expenses are “necessary” 
or “reasonable” “costs of the undertaking” or are costs “from which 
sprang the profits” (Longden at 324). 
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tion expenses. The will contest may have been a cause of 
the auction, but it was not a cause of Joel’s being the pur- 
chaser at the auction. 


Finally, appellants’ contention depends on unsound book- 
keeping. Joel’s will litigation expenses were a speculative 
investment from which he realized a handsome return. The 
investment produced a half interest in a million dollar 
estate for his children plus an opportunity (by contesting 
the penultimate will) to acquire the other half interest for 
his brother Aron. Joel debited Kay with the cost of his 
investment by including it as an “acquisition cost.” But 
he did not credit Kay with any of the receipts from the 
investment. Yet no honest balance sheet records only the 
expenses of a venture and none of its receipts. Such an 
accounting method is guaranteed to convert gains into 
“losses.” 


f. The “board approval” contention. 


Joel argued below that he was insulated against accusa- 


tions of breach of trust because the transaction was 
approved by a financially disinterested board of directors 
to whom he had made a full disclosure (J. Mem. 23-25). 


Joel committed a fraud on his corporation by purchasing 
the subsidiaries’ stock with the purpose of reselling it to 
Kay at a profit and by making the resale at a profit. Of 
course, neither Delaware nor any other State exonerates a 
director’s fraud because it was perpetrated with the acquies- 
cence (and, in this case, the connivance) of the board of 
directors, no matter how “disinterested,” “informed,” and 
well-intentioned. Approval by corporate directors, and 
even by a majority of the stockholders if not unanimous, 
cannot excuse fraud, waste, gifts of corporate assets, corpo- 
rate purchases at grossly disproportionate prices, uncon- 
scionable deals, or purchases for a non-corporate purpose. 
Mayer vy, Adams, 141 A.2d 458, 460 (Del. 1958): Gortleib 
v. McKee, 107 A. 240, 243 (Del. Ch. 1954); Kerbs y. Calif. 
Eastern Airways, 90 A.2d 652, 655 (Del. 1952): Gortleib 
v. Hayden Chemical Corp., 90 A.2d 660, 665 (Del. 1952): 
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Fidanque v. American Maracaibo Co.. 92 A.2d 311, 321 
(Del. Ch. 1952); Saxe v. Brady, 184 A.2d 602 (Del. Ch. 
1962): Bennett v. Propp, 187 A.2d 405 (Del. 1962). 


The boiler-plate provision in Kay’s charter, relating to 
transactions between the corporation and its directors, is 
by its terms applicable only “in the absence of fraud” 
(Exhibit C to Hirshman affidavit). And see supra, p. 13, 

n. 8. 


C. Joel's Liability Because of the Excessive Price. 


A second ground for Joel’s liability, independent of the 
purchase-for-resale rule, is that he violated his fiduciary 
duty to deal fairly with Kay by selling the subsidiaries’ 
stock to it at an excessive price. 


A director is not per se prohibited from selling property 
to his corporation at a profit.!® But under the law of Dela- 
ware as elsewhere, the director may not charge his corpora- 
tion more than a fair price—i.e., more than the property is 
reasonably worth. Lipkin y. Jacoby, 202 A.2d 572, 575 
(Del. Ch. 1964). Furthermore, in any corporate transac- 
tion, whether with a director or a non-director, a gross dis- 
parity between the price paid by the corporation and the 
consideration received is a badge of fraud. Fidanque v. 
American Maracaibo Co., 92 A.2d 311, 321 (Del. Ch. 
1952): Karasik v. Pacific Eastern Corp., 180 Atl. 604, 607 
(Del. Ch. 1935); Allied Chemical & Dye Corp. v. Steel & 
Tube Co., 120 Atl. 486, 494 (Del. Ch. 1923). 


The record shows that such a gross disparity existed 
here, and there is not a fragment of countervailing evidence 
to justify the disparity or to raise a genuine issue of fact. 
Hence the badge of fraud was not removed. 


18 This principle presupposes, of course, that the director did not 
violate his fiduciary obligations in acquiring the property —e.g., that 
he did not purchase the property for the purpose of resale to the cor- 
poration, or with corporate funds, or in violation of the corporate 
opportunity doctrine. 
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Three weeks after he bought the stock at auction, Joel 
sold it to Kay at an increase of about $192,000, or 93.6%, 
above what he had paid. Appellants do not and cannot 
claim that the difference between the auction price paid by 
Joel and the amount paid by Kay is not a “gross disparity.” 
Nor do they contend that some development in the interval 
between Joel’s purchase and the resale caused a sensational 
enhancement in the worth of the stock. Their position is 
that the auction price may not be regarded as the value of 
the stock for summary judgment purposes. However, the 
only rational conclusion is that the auction price was not 
less than true value. 


After taking expert testimony, the Surrogate issued a 
considered opinion in which he valued the subsidiaries’ 
stock for upset price purposes at $205,330.03 (supra, 
p. 4). This valuation, standing by itself, was not conclu- 
sive of the actual value. The market itself, however, con- 
firmed that the judicial estimate was not an undervaluation. 
Although the auction was publicly advertised, and although 


Weiss actively attempted to enlist bidders (J. Br. 7; C. Br. 6, 
n. 5), there was only one bidder, Joel, who was thus able 
to purchase at the upset price. And Joel, it must be remem- 
bered, could only gain by buying at that price, since he 
already had made his arrangement to resell to Kay. 


Appellants rely on the fact that Kay paid less than book 
value (C. Br. 17), a circumstance attributable not to Kay’s 
bargaining endeavors, but to the happenstance that the 
lawyers in the will litigation did not charge Joel even more 
than they did. Everyone knows, however, that book value 
rarely corresponds to market value, and under Delaware law 
book value cannot discredit a value set by an open market 
transaction. 


In Equity Corp. v. Milton, 221 A.2d 494 (Del. 1966), a 
director purchased from third persons stock in his corpora- 
tion (Equity) at a price which was about half of book 
value. The court rejected an argument that this fact 
showed that the price would have been advantageous to the 
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corporation. The court stated (at 497), “[A]s a practical 

Matter it seems obvious to us that no one is going to 
exchange assets for Equity stock valued at its net asset 
value when that value is approximately twice the amount 

required to buy Equity shares on the open market. The 
argument seems to fly in the face of common financial 
judgment.” 


The amount paid by Kay to Joel was the equivalent of 
81% of the book value. So far from showing that the 
acquisition was a bargain, this fact is additional proof that 
Kay grossly overpaid. 

The Surrogate determined the upset valuation on April 
19, 1966. By that time Joel’s fellow directors had already 
manifested a willingness to have Kay pay him as much as 
100% of book value, if that was necessary to compensate 
him for his will litigation expenses. 


The Surrogate found that stock in Kay, the parent cor- 
poration, was selling on the American Stock Exchange for 
only 40% of book value. Since the subsidiaries’ stock was 
less marketable, not being listed on the Exchange, the 
Surrogate held, in accordance with elementary financial 
principles, that the stock ‘“‘could not conceivably be evalu- 
ated higher than the parent on a book value basis.” He 
then set an upset price on the stock valued on a book value 
basis at 30% of the book value (J.A. 167). That Kay paid 
81% of the book value (and was willing to pay 100%) 
of the subsidiaries’ stock, while its own stock was selling 
at 40% of book value, confirms the excessiveness of the 
price. 


Under all the circumstances, the only rational inference 
is that the auction price was not less than reasonable value, 
though it may well have been more. 


Appellants say that the stock’s “intrinsic value to the 
Company” and its “actual value” may have been higher 
than the auction price (C. Br. 17-18). The record, however, 
contains no evidence to that effect, nor are corporate direc- 
tors entitled to buy property at an amount corresponding 
to “intrinsic value” if they can buy on the market for less. 
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Appellants’ supposition is no more than a “frivolous pos- 
sibility,” which cannot avert summary judgment. Supra, 
p. 11. Appellants introduced no evidence of a higher mar- 
ket worth. It is of no avail for them now to say that “the 
subject is one appropriate for an expert financial witness” 
(C. Br. 22). This statement is less than a representation by 
counsel of what they expect to prove. But even such repre- 
sentations cannot defeat summary judgment, nor may the 
party resisting summary judgment hold back his evidence 
until the time of trial. Robin Construction Co. v. United 
States, 345 F.2d 610, 613 (3rd Cir. 1965); 6 Moore’s Fed- 
eral Practice (2d ed.) pars. 56.22[1] (especially at p. 2810), 
56.23 (at p. 2854). 


We cannot take seriously appellants’ intimations that 
they might have introduced evidence of value and a bona 
fide corporate purpose had they not been misled by a last- 
minute switch in appellee’s legal theory (J. Br. 22: C. Br. 9, 
16, n. 18). First, the alleged switch is a self-induced fan- 
tasy. Our original Memorandum in support of the motion 


for summary judgment should have made it clear, even 
were Opposing counsel less eminent and astute, that we 
were challenging the bona fides and unconscionable price 
of the transaction and were relying on the enormous differ- 
ential between the price Joel paid and that which Kay paid 
him. At the outset of our legal argument we stated our 
basic theory as follows (Weiss Mem., p. 3): 

“It is elementary that corporate directors are 
fiduciaries and have the burden of Proving that 
transactions between them and their corporation are 
both bona fide and fair... . 

“In the present case, there is nothing to justify 
Joel S. Kaufmann’s sale of property to Kay Jewelry 
at a price higher than he paid... . With the conniv- 
ance of Cecil Kaufmann and Hirshman, his fellow 
directors and officers, Joel S. Kaufmann bought 
property which he had already arranged to resell to 
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the corporation, and then resold to the corporation 
at a profit of 93.6% on an investment of a few 
months. Manifestly, this transaction was neither 
fair nor honest.””!9 


Secondly, it is clear that appellants were not misled as 
they claim. For though they did not supply evidence of 
value, they did argue that the record in its present form 
demonstrates that the Price paid by Kay did not exceed 
true value (J. Mem. 11; C. Mem. 11) and that they had 
exercised a good-faith business judgment (J. Mem. 24; 
C. Mem. 14-18). 


Thirdly, if appellants needed additional time to present 
affidavits, they should have asked for it. They made no 
such request. 


D. Joel’s Liability Under the “Scheme” Theory. 


The third theory on which Joel is liable is that, as J udge 
Hart ruled, he Participated with the other appellants in 
a scheme devised to reimburse him from Kay’s funds “for 
his personal expenses in a will contest unconnected with 
the corporate business” (J.A. 184). 


Appellants do not dispute that such a scheme, if it 
existed, was a breach of their fiduciary obligations. Their 
argument is that there is a genuine issue of fact as to the 
existence of the scheme, so that summary judgment is 
precluded. 


”? Appellants also convinced themselves below, and now repeat 
their error (C. Br. 8, 16, n. 18), that appellee was basing his case in 
part on the corporate opportunity doctrine of Guth y, Loft, 5 A.2d 
503 (Del. 1939). We had referred to the doctrine only to illustrate 
the fiduciary responsibility of corporate directors. In doing so, we 
expressly pointed out that the doctrine applies only “if the director 
does not buy the property for resale to the corporation” (Weiss Mem. 
8), a factual situation which we had already excluded by our preced- 
ing argument that Joel Kaufmann had breached his fiduciary obliga- 
tion by buying “property which he had already arranged to resell to 
the corporation, and then resold to the corporation at a profit... .” 
(Weiss Mem. 7). 
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There can be no question but that the motivation for 
Joel’s sale of the stock to Kay was his desire to recover his 
litigation expenses. This fact appears not only from the 
price-fixing formula, which he was the first to suggest 
(J.A. 37), but also from his conversations with Cecil and 
Hirshman and his affidavit acknowledging a motivation “to 
recoup a portion of these expenses” by buying the stock 
at auction and then reselling it (J.A. 174).29 It is also obvi- 
ous that Cecil and Hirshman knew of Joel’s motivation 
from what he told them (see J.A. 37, 53, 72, 99-100). 


The questions which remain as to the existence of the 
three-party scheme found below are (1) whether the moti- 
vation of Cecil and Hirshman in promoting the Joel-Kay 
transaction was to help Joel recoup his will litigation 
expenses without regard to whether or not the corporation 
benefited, and (2) whether Joel knew of their motivation.2! 
If the answers are in the affirmative, the scheme is estab- 
lished. If the record establishes this motivation of Cecil 
and Hirshman, uncomplicated by a genuine issue of fact, it 
also establishes Joel’s knowledge of their motive, for Joel 
knew all the facts which establish it. 


The motive of Cecil and Hirshman is, we believe, more 
appropriately discussed in the later section of our brief 
dealing with their liability. We there show that their moti- 
vation was that stated above and was correctly found on 


As we have seen, Joel’s claimed desire to keep the stock out of 
Weiss’ hands was a motive for bidding at the auction (which should 
have vanished once no other bidder than he appeared), not inconsist- 
ent with reselling to Kay. Also, the nonappearance of other bidders 
prevented Joel’s alternate possibility of recouping his will litigation 
expenses by bidding up the auction price to others. See supra, p. 17. 


211f Joel did not know of the illicit motivation of Cecil and Hirsh- 
man, that would exonerate him (but under the scheme theory only). 
Cecil and Hirshman would nevertheless be liable since it is a violation 
of a director's fiduciary duties to expend corporate funds for the 
non-corporate purpose of benefiting an individual even if the latter 
is unaware of the director's generosity at corporate expense. 
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motion for summary judgment. Thereby we complete the 
missing link in the chain of proof of their liability and 
Joel's under the scheme theory. 


IL THE LIABILITY OF CECIL KAUFMANN AND 
HIRSHMAN IS ESTABLISHED BY THE RECORD 
AND WAS PROPERLY FOUND BY SUMMARY 
JUDGMENT. 


A. Their Liability Because of the Viola- 
tion of the Purchase-for-Resale Rule 
and Because of the Excessive Price. 


We have already established that there is no genuine issue 
of fact but that Joel Kaufmann breached his fiduciary obli- 
gation (1) by buying the subsidiaries’ stock for the purpose 
of reselling to Kay at a profit, and (2) by selling to Kay at 
an excessive price. Cecil Kaufmann and Hirshman knew of 
the facts which establish this double violation by Joel. 
They knew of the repurchase arrangement which establishes 


his resale purpose and of the facts which demonstrate the 
excessiveness of the price he charged Kay. Having this 
knowledge, they breached their own fiduciary obligations 
merely by failing to prevent Joel’s breaches. Under Dela- 
ware law, directors who tolerate a wrongful diversion of 
corporate funds are jointly liable with the prime tortfeasor. 
Lutz v. Boas, 171 A.2d 381, 392 (Del. Ch. 1961); Marcus 
v. Otis, 168 F.2d 649, 660 (2d Cir. 1948) (involving Dela- 
ware corporation). 


In fact, however, Cecil and Hirshman did more than 
tolerate Joel’s known malfeasance. They actively aided, 
abetted and participated in the accomplishment of his 
fraud. Thereby they are liable as joint tortfeasors. They 
come under the principle that all those who participate in 
a fiduciary’s fraud, whether or not they personally profit, 
are jointly and severally liable, including both participants 
who are themselves fiduciaries and those who are not. 
Keenan v. Eshleman, 2 A.2d 904, 908-9 (Del. 1938): 
Bennett v. Propp, 187 A.2d 405, 411 (Del. 1962): Jack- 
son v. Smith, 254 US. 586, 589 (1921); Norte & Co. 
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v. Huffines, 304 F. Supp. 1096, 1109 (S.D. N.Y. 1968), 
aff'd 416 F.2d 1189 (2d Cir. 1969); Stopford v. Haskell, 

147 F. Supp. 509, 510 (D. Conn. 1957); 3 Fletcher, op. 
cit., 8950, pp. 451-2; 3A Moore, op. cit., par. 19.13[1], 

p. 2381. 


The purity of motive alleged on the part of Cecil and 
Hirshman is relevant to the “scheme” theory of liability. 
Their motives, however, are irrelevant to their liability as 
joint tortfeasors under the theories now under considera- 
tion. This liability depends not on motive but on their 
knowledge of Joel’s resale purpose and the excessiveness of 
the price paid. This knowledge would not be eliminated by 
their testimony that they were actuated only by worthy 
motives, even if anyone were credulous enough to believe 
it. 


Also irrelevant is the latitude allegedly given by Delaware 
law to the business judgment of financially disinterested 
directors (C. Br. 12; J. Br. 28). We are attacking not a busi- 
ness decision of Cecil and Hirshman, but their toleration of 
and participation in a fraudulent transaction. Delaware law 
does not respect the “business judgment” of directors 
where there is “a showing of bad faith on the part of the 
directors or a gross abuse of discretion.” Warshaw y. 
Calhoun, 221 A.2d 487, 492-93 (Del. 1966). See also 
supra, p. 27. We have also seen that under Delaware law, 
the gross disparity between the worth of the subsidiaries’ 
stock and the price paid by Kay is prima facie proof of 
fraud. Supra, p. 28. 


B. The Liability of Cecil Kaufmann and Hirshman 
Under the Scheme Theory. 


To support application of the scheme theory to all three 
appellants there remains to be shown (1) that the motiva- 
tion of Cecil and Hirshman in promoting Joel’s transaction 
with Kay was to help Joel recoup his will litigation expenses 
rather than to benefit the corporation; and (2) that this 
motivation could properly be found by summary judgment. 
See supra, p. 33. 
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1. The Evidence of the Illicit Motive. 
a. The pricing of the purchase. 


The first proof of bad motive lies in the price Kay paid 
and the formula for computing it. The key variable in the 
formula was not a factor relating to the worth of the stock 
but one designed to enable Joel to recoup his will litigation 
expenses. Moreover, Cecil recommended this formula to 
the board of directors at a time when he had no idea of 
the magnitude of the litigation expenses (J.A. 43). The 
equally uninformed board favored the recommendation and 
took steps to implement it. Cecil and his co-directors, 
including Hirshman, thus evinced a supreme indifference to 
what price Kay would pay between the levels of $205,330 
(the upset price) and $490,420 (the book value ceiling). 
Simultaneously, the nature of the formula evinced their 
concer that Joel recover his litigation expenses. 


The obvious implications of the foregoing could be 
countered if the purchase was at an advantageous cost, for 
that could imply that the directors were motivated by a 
desire to benefit their corporation. The facts, however, 
require an opposite conclusion. We have already seen that 
Kay paid Joel a price grossly in excess of actual worth. 
Cecil and Hirshman must have been aware of this fact if 
only because Kay’s own stock was then selling at only 40% 
of book value. Supra, p. 30. Moreover, their duty as direc- 
tors required them to investigate the facts relating to value 
before they bought. They could not discharge that duty 
by wilfully blinding themselves to available facts (such as 
the Surrogate’s appraisal) indicating that the actual worth 
of the stock was far below the price to be paid to Joel. 


b. The absence of a legitimate motive for the purchase. 


Absent an ulterior motive or irresponsible neglect, no 
director in his right mind could have approved Kay’s 
purchase from Joel unless he genuinely believed that the 
acquisition would bring substantial benefits to Kay to com- 
pensate for the exorbitant price. The record, however, 
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negates the possible exception. It shows that Kay’s direc- 
tors had no genuine desire to acquire the stock except by 
the arrangement with Joel, and it contains no evidence that 
the acquisition was beneficial to Kay. 


Kay’s directors exhibited no interest in acquiring the sub- 
sidiaries’ stock prior to the time Joel suggested the acquisi- 
tion. When Joel first broached the subject, Cecil made the 
tepid response, “I don’t see any reason why the company 
wouldn’t want them because if they fell in other hands 
there could be a source of considerable difficulty in this 
number of corporations” (J.A. 36). 


This lack of zeal contrasts with Kay’s actions with 
respect to certain other subsidiary stock owned by Robert’s 
estate, which Kay really wanted. Kay made an offer to the 
temporary administrator to purchase this other stock by an 
exchange, and acceptance of the offer was approved by the 
Surrogate in the same opinion which fixed the upset price 
for the stock to be auctioned (J.A. 169). 


The evidence that Kay had no yearning to acquire the 
stock from anybody but Joel is confirmed by appellants’ 
failure to supply a scintilla of proof that Kay had a good 
reason to acquire the stock.22 Cecil testified in his deposi- 
tion that he “‘definitely” considered it in the interest of the 
corporation to acquire the stock (J.A. 40-41). This noble 
generalization was not supported by specifics, and therefore 
does not create a factual issue capable of averting summary 
judgment (supra, p. 19). Nor was such a specific supplied 
by Cecil’s statement to Joel, and like speculation in his 
brief, that if the subsidiaries’ stock fell into the hands of 
outsiders, that could be a source of difficulty for the parent 
corporation (J.A. 36; C. Br. 16). Joel, neither an outsider 
nor a putative troublemaker, had already told Cecil of his 
determination to acquire the stock and keep it out of the 
hands of strangers (J.A. 35, 39). Thus protection against 
the possible difficulty was supplied by Joel’s purchase of 


22We examine later the reasons given by Cecil for Kay’s not bid- 
ding at the auction. Reasons for not bidding are not reasons for 
Kay’s acquiring the stock. 
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the stock, and there was no point in Kay’s buying it from 
him. 

Counsel represent that they could have introduced evi- 
dence that in 1966 and 1967 Kay ‘‘made purchases of stock 
interests in its subsidiaries from minority holders having no 
other relation to the Company” (C. Br. 16).23 There is, 
however, no logic in the claim that such prior purchases 
have a tendency to show a good reason for Kay to make its 
later purchase from Joel and hence good faith on the direc- 
tors’ part. Besides, counsel are discreetly silent as to the 
cost of the prior purchases and its relation to book value. 


It is true, as Cecil and Hirshman say, that “there is 
nothing sinister or peculiar about a corporation’s purchase 
of stock in its own subsidiaries” (C. Br. 16). Nor do we 
doubt that, as Cecil put it to Joel, there was no reason 
“why the company shouldn’t want” the stock, and that 
Kay might just as soon have wanted to have the stock as 
not. The relevant question here, however, is whether there 
was any reason good enough for Kay’s directors to “want” 
the stock at such an excessive cost. Appellees have not 
supplied any such reason, much less produced evidence of 
it, and all the evidence is in the opposite direction. 


c. Kay’s failure to bid at the auction. 


Appellees insist that Kay’s directors had good reasons, 
indicating an exercise of sound “business judgment,” for 
not attempting to acquire the subsidiaries’ shares by bidding 
at the auction (J. Br. 23; C. Br. 18-19). 


An exploration of Kay’s reasons for purchasing through 
Joel rather than by bidding at the auction goes down 
a strictly one-way street. The existence of good reasons to 
prefer one method of acquisition over the other does 
not signify that the acquisition itself was justifiable and 
honestly motivated. On the other hand, if Kay’s reasons 


23We have already seen (supra, pp. 31-32) that there is no substance 
to counsel’s suggestion that they were euchered out of an opportu- 
nity to produce evidence that Kay’s purchase from Joel was bona fide 
and reasonable. 
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for not bidding at the auction were frivolous or bad, that 
would be convincing proof that Kay’s directors had a dis- 
honest motivation—that their real purpose was not to 
acquire the stock, but to acquire it from Joel. 


We next examine the reasons assigned by appellants for 
Kay’s failure to use the auction route. This examination 
will show that the reasons are so specious and contrived as 
to be additional evidence of bad faith. 


The first reason assigned for the failure to bid is that 
Cecil believed that Joel would have bid against Kay (C. Br. 
18-19; J. Br. 23). The deposition testimony does not bear 
this out. Joel testified that he thought he told Cecil and 
Hirshman that if there was competition at the auction he 
would bid the price up in order to recoup his litigation 
expenses (J.A. 99-100). According to Cecil’s testimony, 
Joel expressed a determination not to allow the stock to 
get into the hands of strangers (J.A. 35, 39, 49-50). Kay 
was no stranger, and Cecil also testified, “I don’t believe 
Joel would bid against the company” (J.A. 50). Of course, 
insofar as Cecil’s motives are concerned, the important 
thing is not what Joel said but what Cecil understood. 


In any event, it is beyond belief that directors concerned 
with the corporate welfare and exercising sound “business 
judgment” would have surrendered so readily, one might 
say eagerly, to Joel’s alleged threat when the cost of the 
capitulation was so enormous and when defiance of the 
threat would not predictably have resulted in a higher 
cost.24 Cecil neither hesitated nor remonstrated (J.A. 44- 
45). Yet he, and certainly Hirshman, Kay’s general counsel, 
should have realized that Joel was threatening a breach of 
trust. Even assuming that Joel could legitimately bid against 
Kay at all (but see Burg v. Horn, 380 F.2d 897, 899 (2d 
Cir. 1967), and supra, pp. 11-12), he could no more bid 
Kay up to paying Robert’s estate an excessive price than he 


*Since Joel was satisfied with the price he got from Kay, he 
should also have been satisfied not to bid the auction price up to a 
higher level. 
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could charge Kay an unfair price if he were selling to Kay 
on his own account or as an agent. See Supra, pp. 24, 28. 


The second reason assigned for Kay’s failure to bid at 
the auction is that Cecil was “‘concerned that direct partici- 
pation by the Company might excite the interests of other 
potential bidders and thus increase the price paid” (C. Br. 
19; see J. Br. 23). This does not explain why Kay did not 
seek to negotiate the purchase from the estate without an 
auction. Besides the suggestion is fanciful, especially as an 
excuse for engaging to pay Joel up to book value, a poten- 
tial liability of $285,000 more than the upset price. Kay’s 
treasurer, Joel, went to bid at the auction, escorted by 
Kay’s secretary and general counsel, Hirshman. They were 
at least as likely to excite potential bidders as some lesser 
company luminary or a straw man. 


The last alleged reason for Kay’s failure to bid was that 
the subsidiaries’ stocks were auctioned in three lots, two of 
which included some non-subsidiary stock, and under 
a loan agreement Kay could not buy more than $238,000 
of non-subsidiary stock (C. Br. 19, 6, n. 6). The upset 
price for the non-subsidiary stock amount to only $92,000 
(supra, p. 4). This sum was well within the allowable 
margin, nor was it so substantial as to warrant Kay’s readi- 
ness to pay $285,000 over the upset price for the subsidi- 
ary stock alone. Even more important, the lot grouping 
played no part in the decision not to bid. Cecil Kaufmann 
expressly testified that he would not have had Kay bid at 
the auction even if the subsidiary shares were auctioned 
separately (J.A. 49). And when he recommended the 
purchase from Joel he did not know how the stocks would 
be auctioned (J.A. 46-48). Finally, considering that the lot 
grouping was only a mechanical matter (supra, pp. 4-5, 7), it 
should have been child’s play to have had the grouping 
changed by application to the temporary administrator or 
the Surrogate. Yet Cecil made no effort in that direction 
and was not even interested enough to ascertain how the 
securities were grouped (J.A. 47). 
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The last proof of bad faith is that Kay’s board of direc- 
tors approved the purchase from Joel without even asking 
the natural question of why Kay, if it wanted the subsidi- 
aries’ stock, had not bought the stock at the auction (J.A. 
70). 


2. Claimed Countervailing Considerations. 


None of the matters relied on by appellants is sufficient 
to raise a genuine issue regarding the motive of Cecil and 
Hirshman. 


Cecil claims in his brief that he showed that his loyalty 
to Kay was superior to his attachment to Joel because he 
declined Joel’s initial proposal to trade the subsidiaries’ 
stock for shares in Kay itself (C. Br. 20). This triviality is 
defeated by Cecil’s deposition testimony that the declina- 
tion was prompted not by a supposed (not to mention 
implausible) theory that it was to Kay’s advantage to pay 
in cash rather than in stock, but solely by the impractical- 
ity of an exchange of stock, Kay’s lawyers having said of 
previous requests that “it would be too complex in under- 
writing and all the rest of it” (J.A. 36). 


Appellants rely on the principle that Delaware law 
respects the business judgment of financially disinterested 
directors, a description which fits all members of Kay’s 
board except Joel. Appellants themselves recognize that 
the predilection in favor of the directors is overcome by a 
sufficient indication of bad faith or fraud (J. Br. 28; C. Br. 
12; and see supra, p. 27). The Delaware courts have held, 
for example, that they will defer to a valuation decision by 
a board of directors only if ‘ta reasonable man, fully 
informed and acting in good faith” could consider that the 
corporation received adequate consideration for the price it 
paid. Gottleib v. Hayden Chemical Corp., 91 A.2d 57 (Del. 
1952); Saxe v. Brady, 184 A.2d 602, 610 (Del. Ch. 1962). 
They have also held that a gross disparity between price 
and value is prima facie evidence of fraud (supra, p. 28). 
Here there is such a disparity; and since it is totally unex- 
plained, the business judgment rule is of no avail. 
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Appellants have supplied no evidence of the considera- 
tions which induced Kay’s directors to buy the subsidiaries’ 
shares at the price they did. It is irrational to defend their 
decision, so questionable on its face, as a reasonable “busi- 
ness judgment” without disclosing the reasons for the deci- 
sion. There is no Delaware doctrine which requires a court 
to be blind. 


3. The Correctness of Summary Adjudication 
of the Illegitimate Motive. 


The only reasonable inference from the evidence we have 
just analyzed is that Cecil Kaufmann and Hirshman had the 
wrongful motive attributed to them by Judge Hart. It 
follows that the summary judgment is correctly founded on 
the scheme theory, as well as on the other two theories 
which do not require a determination of motive. Supra, 
p. 10. 


Joel Kaufmann argues that there is a decisional rule that 
motive cannot be determined by summary judgment (J. Br. 
23-27), and Cecil and Hirshman arrive at the same result by 
insisting that they should be permitted to testify about 
their motives in a full trial, so that “their demeanor can be 
evaluated before a final judgment is passed upon them” 
(C. Br. 21).25 


The contentions are unsound. In a clear enough case, 
motive, intent and other mental states may be determined 
by summary judgment. Washington Post Co. vy. Keogh, 125 


*SJoel Kaufmann is mistaken in assuming that a trial, if held, 
would be before a jury (J. Br. 23, 27). None of the parties made a 
jury demand within the allowable time and hence all waived trial by 
jury. Rule 38, Fed. Rules Civ. Proc. Moreover, since the cause of 
action is of an equity nature (breach of trust), a jury trial could not 
aon have been demanded. Ross y. Bernhard, 396 U.S. 531 

1970). 


The cited decisions discuss Poller v. Columbia Broadcasting Sys- 
tem, 368 U.S. 464 (1962), and White Motor Co. v. United States, 
372 U.S. 253 (1963), relied on by appellants. 
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U.S. App. D.C. 32, 365 F.2d 965, 967-8 (1966); Bond Dis- 
tributing Co. v. Carling Brewing Co., 32 F.R.D. 409, 415 
(D. Md. 1963), aff'd, 325 F.2d 158 (4th Cir. 1963);76 
supra, pp. 10-11. Cf. First National Bank v. City Service Co., 
391 U.S. 253, 285-86 (1964). None of the cases cited by 
Joel (J. Br. 24-28) hold or say that summary judgment in 
favor of a plaintiff is inevitably precluded whenever a 
defendant’s motive is involved. Some of Joel’s cases hold 
that a defendant may not get a summary judgment in his 
favor in a prima facie fraud case merely by his affidavit 
that he acted in good faith. Of course, that is not this 
situation. 


Ill. THE DAMAGES AGAINST CECIL KAUFMANN AND 
HIRSHMAN WERE CORRECTLY ASSESSED. 


Cecil Kaufmann and Hirshman argue that the amount of 
the judgment against them was not correct and cannot 
properly be determined from the existing record (C. Br. 
22-25).27 The judgment (J.A. 185) is against the three 
appellants jointly and severally and is in an amount equal 
to Joel’s profit on the sale to Kay plus interest from the 
dates on which he realized the profit by receiving payment 
from Kay. 


The first prong of appellants’ argument is that Joel 
realized no profit on the sale because his will litigation 
expenses were a cost of acquisition (C. Br. 23). We have 
previously dealt with this untenable thesis. Supra, p. 25. 


Cecil and Hirshman next assert that since they did not 
profit from the alleged fraud on Kay, they are not liable 
in the amount of Joel’s profit, but only to the extent of 
actual loss to Kay. This, they say, is the difference between 
the amount it paid and the “true worth” of the stock, 


77 As Rppelitentrecognize (C. Br. 25), if their argument prevails the 
judgment of liability should be retained, but the case should be 
remanded (as to Cecil and Hirshman only), for a redetermination of 
damages. Rule 56(a) and (¢), Fed. Rules Civ. Proc. 
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which latter figure is allegedly not established by the 
Present record (C. Br. 23-24). 


them is too small. 


The other answer is that a 
plainly wrong, 


t tortfeasors with him. 
That Joel is liable 


authorities cited Supra, p. 14, 


Equally well Settled is the Principle that all fiduciaries, 
including corporate directors, who act together in breach 
of their fiduciary duty are joint tortfeasors and are there- 
fore jointly and severally liable. See authorities cited supra, 
Pp. 34-35. Cecil and Hirshman do not cite any cases contrary 
to this principle. Instead they say that the Principle is 
irrelevant because the “immediate question” is not whether 
they are liable but only the amount of their 
24). What this overlook 
inevitably flows from t 
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tortfeasors. As such, they are liable not only for their own 
breach of trust, but also for that of Joel, their joint tort- 
feasor. See, e.g., Norte & Co. v. Huffines, supra, at 1109. 

It is a platitude that each joint tortfeasor is liable to the 

same extent as the other joint tortfeasors, regardless of 

which of them profited. 


Cecil and Hirshman next say, ‘“‘Whatever abstract language 
the cases may employ, research discloses no decision in 
which a nonprofiting corporate director has himself been 
held liable by any measure except actual loss shown to his 
corporation, and there is no reason or equity in applying to 
such a director a restitutionary measure of recovery” (C. Br. 
24). First, it is significant that they cite no decisional 
language contrary to the cases’ “‘abstract language.”” Second, 
their research is faulty. They have looked only for the pre- 
dictably rare case of a faithless director who personally 
received none of the loot of a joint breach of trust. They 
have disregarded easy-to-find cases presenting the same 
question—whether a faithless director is accountable for 
profits received only by his accomplices. These are cases, 
some of which were cited by us below, in which a fiduciary 
who made some personal profit from a joint breach of 
trust was held liable not merely for his own profit, but also 
for the profits received by participants other than himself. 
Norte & Co. v. Huffines, supra, at 1109; Jackson v. Smith, 
254 U.S. 586, 589 (1921); Marcus v. Otis, 168 F.2d 649, 
654 (2d Cir. 1948) (involving Delaware corporation). 


As for Cecil’s and Hirshman’s appeal to “reason or 
equity,” the short answer is that for many years the law 
has not found it unreasonable or inequitable to make all 
joint tortfeasors equally liable to their victims, leaving to 
the doctrine of contribution any appropriate adjustments 
among the malefactors. There is no basis for making an 
exception for tortfeasors who are corporate executives. 
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CONCLUSION 
The judgment below should be affirmed. 
Respectfully submitted, 


Joseph Forer 

David Rein 
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Introduction 


Appellee, as we understand it, seeks affirmance of the 
summary judgment granted in his favor on three grounds: 
First he argues that Joel Kaufmann’s acquisition of the 
subsidiary shares at the public auction of June 7, 1966, vio- 
lated the “‘purchase-for-resale” rule, citing cases that do not 
establish the existence of any such rule, which in any event 
was never even mentioned by the District Judge and would 
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be inapplicable even if it did exist. Second, he argues that 
the subsidiary shares were sold by Joel to Kay at an exces- 
sive price—a theory that, as the District Judge correctly 
found (Tr. 9), requires the resolution of a factual dispute 
about the actual value of the subsidiary shares at the time 
they were purchased by Kay, and that even on uncontested 
facts would support a judgment only to the extent of the 
difference between the actual value of the shares and the 
purchase price paid by Kay. Third, and with some lack of 
confidence judging from the position of the argument in 
the brief, appellee contends that a summary disposition of 
the case can be sustained on the theory—the one adopted 
by the District Judge in his oral opinion (Tr. 47; J.A. 184) 
—that the acquisition of the subsidiary shares by Joel and 
the subsequent sale of these shares to Kay were parts of a 
“scheme” to misappropriate corporate assets for Joel’s per- 
sonal benefit. Here again appellee has stated a plausible 
theory of liability, but he has not justified the use of sum- 
mary procedure to settle the relevant factual issues. The 
existence—or non-existence—of a “scheme”, as we have 
demonstrated in our opening brief, depends on factual find- 
ings concerning the motives and purposes of Joel and his 
fellow directors in the two critical transactions, and as to 
these matters the record discloses genuine disputes. 

We will now show that there is no “‘purchase-for-resale” 
tule, that the rule would be inapplicable if it existed at all, 
that the “excessive price” and “scheme” theories could only 
succeed if inferences favorable to appellee and adverse to 
Joel were drawn by a trier of fact, and that summary judg- 
ment was therefore unwarranted. 


1. There is no “purchase-for-resale”’ rule 


Appellee’s first argument is that when Joel purchased the 
subsidiary shares at the public auction, having previously 
discussed with another director the possible resale of these 
same shares to Kay at more than the auction price, he 
breached the duty of a director not to purchase property 
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for himself with intent to resell it to his corporation at a 
profit. Any profit actually realized on a resale of the prop- 
erty to the corporation in these circumstances, so the 
argument continues, is recoverable from the director. These 
propositions are not good law, and they are not made so 
by the fact that in appellee’s brief they are dressed up in 
bold type and packaged as the “purchase-for-resale”’ rule. 


We agree, of course, that a director’s status as a fiduciary 
demands of him the utmost good faith and undivided loy- 
alty in his relation to the corporation. That very general 
principle is the ultimate source of the various and some- 
what less general rules and doctrines pertaining to director 
obligations that have been developed by the courts. As we 
read the authorities, the situations in which special rules 
apply may conveniently be divided into four broad classes. 
The first class consists of those cases in which a director 
converts corporate funds to his own personal advantage, in 
which case he is required not only to return the misappro- 
priated funds but also to account to the corporation for 
any profits attributable to his use of those funds. See, eg., 
Marcus v, Otis, 168 F.2d 649 (2d Cir. 1948). Obviously 
our case is not of this type since, as appellee concedes, Joel 
used his own funds and credit to finance the acquisition of 
the subisdiary shares at the public auction. The second 
class consists of cases in which the director acts on behalf 
of the corporation as its agent. Here the rule is that the 
director cannot reap any personal profits from the trans- 
action, but must disclose and account to the corporation 
for all such profits. See, e.g., Wilshire Oil Co. of Texas y. 
Riffe, 381 F.2d 646 (10th Cir. 1967), cert. denied, 389 
U.S. 822; Irving Trust Co. v. Deutsch, 73 F.2d 121 (2d 
Cir. 1934); Heit v. Bixby, 276 F. Supp. 217 (E.D. Mo. 
1967). This is commonly referred to as the “secret prof- 
its” rule, but that is something of a misnomer since the 
director is bound to turn over to the corporation the dis- 
closed as well as the undisclosed profits. See Heit v. Bixby, 
supra. Here again our case is clearly not of this second 
type since it is undisputed that Joel was acting on his own 


4 


behalf and not as agent on Kay’s behalf when he acquired 
the subsidiary shares at the public auction. Into the third 
broad class fall the cases involving contracts between a di- 
rector and his corporation, and in these situations—because 
of the potential for overreaching—the rules of general appli- 
cation are that the director must demonstrate the fairness 
of the transaction, and that any provision of the contract 
as to which fairness is not shown will be set aside. See, 
e.g., Teren V. Howard, 322 F.2d 949 (9th Cir. 1963); May- 
flower Hotel Stockholders Protective Committee y. May- 
flower Hotel Corp., 89 U.S. App. D.C. 171, 193 F.2d 666 
(1951). We agree that these principles have relevance to 
the transaction in which Joel sold the subsidiary shares to 
Kay—and we will deal with them in our discussion of appel- 
kee’s “excessive price” theory—but they are plainly not 
relevant to Joel’s acquisition of the shares at the public 
auction. We come, then, to the fourth class of cases in 
which the courts have had occasion to examine the impli- 
cations of a corporate director’s fiduciary status. Here are 
’ found the cases, including all the ones cited by appellee as 
proof of the “purchase-for-resale” rule, in which a director 
seized as his own a business opportunity that—while it may 
or may not have come to him by reason of his association 
with the corporation—was in the line of the corporation’s 
interest and activity. In these situations the courts have 
applied the corporate opportunity doctrine, holding any 
property acquired by the director to be impressed with a 
constructive trust and requiring him to turn that property 
over to the corporation at cost, or, if no property was in- 
volved or none remains, then requiring the director to 
account to the corporation for his net profit. See, e.g., 
Norte & Co. v. Huffines, 304 F. Supp. 1096 (S.D. N.Y. 
1968), aff'd, 416 F.2d 1189 (2d Cir. 1969), and other 
cases cited in Brief for Appellee, p. 14. Appellee conceded 
at oral argument in the District Court (Tr. 16), and concedes 
again in his brief (pp. 21, 32 n. 19), that the opportunity 
to bid for the subsidiary shares at the auction was not a 
corporate one since Kay rejected it after notice and consi- 
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deration. The supposed “purchase-for-resale” rule is found 
in the wreckage left by this correct concession. 


Ordinarily, where a director buys property for himself 
intending to resell it to his corporation, and does in fact 
resell it, a corporate opportunity will have been involved. 
That is, the corporation’s ultimate acquisition of the prop- 
erty will ordinarily indicate that it had an interest in it in 
the first place, in which case the director always held the 
property as constructive trustee. But because purchase and 
resale transactions will often have evidentiary value on the 
issue of corporate opportunity, they certainly do not estab- 
lish a violation of a director’s fiduciary duties where other 
evidence indicates—as it concededly does here—the absence 
of such an opportunity. 


All the cases relied on by appellee involve corporate 
opportunity situations. In Norte & Co. v. Huffines, supra, 
for example, the delinquent directors recommended to their 
corporation (Defiance), whose board they controlled, the 
acquisition of all the outstanding stock of another corpora- 
tion at $70.51 a share at the same time they were secretly 
and successfully negotiating a private purchase of a large 
block of that other stock at $20.94 a share. The shares 
purchased by the directors at the low price were among the 
shares subsequently acquired by the corporation at the high 
price. The court held that the directors could not capital- 
ize on the offer to purchase at the $20.94 price but were 
bound to turn that opportunity over to the corporation. 
The directors were therefore held to account for the differ- 
ence between the net proceeds of the sale of their stock to 
Defiance at $70.51 a share and the net cost to them at 
$20.94 a share. It was clear that Defiance would have 
wanted to bid at the lower price had it know of the oppor 
tunity to do so and had its board not been dominated by 
interested directors, whereas of course Kay made an in- 
formed decision not to bid at the auction. And it is clear 
that, unlike Joel, the responsible Defiance directors had no 
pre-existing interest to protect in the property they pur 
chased, failed to disclose their dealings to their corpora- 
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tion, and had voting control on their corporation’s board. 
Similarly, in New York Trust Co. v. American Realty Co., 
244 N.Y. 209, 155 N.E. 102 (1926) and Bliss Petroleum 
Co. v. McNally, 259 Mich. 569, 237 N.W. 53 (1931), two 
cases that in appellee’s view we misconstrued in our open- 
ing brief, purchase and resale transactions were considered 
to be relevant only insofar as they indicated the existence 
of a corporate opportunity of the kind that appellee admits 
was never presented to Joel. So far as concerns appellee’s 
reference to secondary source materials, the treatise relied 
on says only that it “seems” to be the rule that a director 
will be treated as a constructive trustee where he purchases 
property for the purpose of selling it to the corporation, 
and for this seeming mule cites only Parker v. Nickerson, 
137 Mass. 487 (1884), a case holding only that a corporate 
Officer is not accountable for the difference between his 
own cost and the selling price to the corporation where 
he was under no obligation to purchase the property for 
the corporation in the first instance. 3 Fletcher, Cyclo- 


pedia of Corporations § 950 at 450. 


Beyond the lack of any persuasive authority for a sep- 
arate “purchase-for-resale” rule, there is no need for such 
a rule to protect the corporation or its stockholders. If 
a director is using his personal funds and acting for him- 
self to acquire property in which the corporation has no 
interest, or—as here—to acquire property in which the cor- 
poration would have an interest only in other circumstan- 
ces, there is no danger of divided loyalties or profiteering 
by the director at the corporation’s expense. The corpo- 
Ttation simply has no interest in the matter. In the event 
the property is subsequently sold to the corporation, the 
stockholders are fully protected by the rule—applicable 
here to the sale of the subsidiary shares by Joel to Kay— 
that a director must demonstrate the fairness of his trans- 
actions with the corporation. Indeed, as we understand 
appellee’s argument, Joel would not have breached any 
fiduciary duty had he retained the subsidiary shares or 
had he sold them—even at a profit—to some buyer other 
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than Kay. So the focus is on the ultimate sale of the shares 
to the corporation, and as to this transaction the relevant 
protective principle is that the terms must be fair. 


2. The “purchase-for-resale”’ rule would be 
inapplicable even if it did exist 


Even if there were a “purchase-for-resale” rule, and even 
if it were thought to cover Joel’s conduct despite his 
expressed intention to purchase the subsidiary shares 
whether or not he could resell them to the corporation 
(J.A. 174), in our view the tule would be inapplicable for ; 
two reasons. First, putting aside for a moment appellee’s 
contention that there was a “scheme” to misapply corpor- 
ate assets, the sale of the shares to Kay was approved by 
an informed and disinterested board of directors. In these 
circumstances an individual director is not accountable for 
profits made on Property that he purchased and then sold 
to the corporation. In Re Lerch’s Estate, 399 Pa. 59, 159 
A.2d 506 (1960). And second, Joel had a pre-existing 
interest in the subsidiary shares and might have suffered a 
serious personal loss if he had been precluded from acquir- 
ing the subsidiary shares for his Own account at the auction. 
See Twin Lick Oil Co. v, Marbury, 91 U.S. 587, 590-591 
(1875) (holding that a director was free to bid at a fore- 
closure sale on property given as security for a loan made 
by that director to his corporation). 


We have recounted in our Opening brief (pp. 4-7) the 
sequence of events leading up to the public auction at which 
the subsidiary shares were sold. Under Robert Kaufmann’s 
penultimate will—the one that was pending for probate at 
the time the public auction was held—Joel’s two sons had 
a 50 percent interest in the residuary estate. The outcome 
of the auction was therefore a matter of natural family con- 
cern to Joel. If he was required to abstain from the bid- 
ding, the shares could be sold to a third person at the mini- 
mum upset price and the estate thus shortchanged to the de- 
gree that this price was lower than the fair value of the shares. 
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But if as we contend he was permitted to bid, he could 
force the auction price up to what he considered the fair 
‘value of the shares or, if there were no other bidders, he 
could buy in the shares himself at the minimum upset price 
and hope to resell them latter at a higher price reflecting 
their real value. Again, he could not hope to recoup his 
litigation expenses by selling the shares to Kay at an unfair 
price because the terms of that transaction would always 
be reviewable as to fairness. But he could legitimately hope 
that the fair price at which the subsidiary shares might be 
resold to the corporation would be greater than the mini- 
mum upset price that the temporary administrator was au- 
thorized to accept at the auction sale. 


Appellee seems to believe (Brief pp. 23-25) that we are 
asserting some sort of right on the part of Joel to sell inter- 
ests or assets in Robert’s estate. But our point is simply 
that the opportunity to bid for the shares at the auction— 
an opportunity that never would have existed in the first 
place but for Joel’s large expenditures of his own time and 
money in the will contest—was one that Joel was entitled 
to use to the best advantage for his family, by selling the 
shares to Kay at a fair price if he so elected. 


3. Whether Kay paid an excessive price for the 
subsidiary shares is a disputed 
question of fact 


Appellee argues (Brief p. 29) that the price for which 
the subsidiary shares were sold to Joel at the auction must 
be considered as establishing the fair market value of the 
shares as of the later date when they were sold to Kay, 
since there were no events in the interval between the two 
transactions that could have significantly influenced value. 
Thus he reasons—this is the “excessive price theory—that 
the price paid by Kay was unreasonably high to the full 
extent that it exceeded the price paid by Joel at the auc- 
tion. It could as well be reasoned, it seems to us, that the 
price paid by Kay must be deemed to establish the fair 
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market value of the shares, and that Joel found a bargain 
at the auction. In the abstract there is nothing to choose 
between these two arguments, but there is no need to choose 
since, as the District Judge recognized (Tr. 9), the fair value 
of the shares involved in the two transactions is a disputed 
factual issue that can only be resolved by trial. 


There was a time when it suited appellee’s interest to 
take a very different position than he is now taking with 
respect to the fair value of the subsidiary shares. At the 
Surrogate’s hearing prior to the auction, appellee (who stood 
to benefit from the proceeds of the auction since he, along 
with Joel’s two sons, was a residuary legatee under the will 
then pending for probate) contended that the shares to be 
offered were worth at least $500,000.! Moreover, after the 
Surrogate fixed an upset price for the shares (which was a 
minimum price that did not purport to represent an apprai- 
sal of market value), appellee gave a further indication of 
what he thought the shares were worth by trying to inter- 
est other bidders in the auction. Any competitive bidding 
would obviously have driven the price upwards beyond the 
upset level. Now, however, with new purposes to be served 
in his role as dissident minority stockholder in Kay, appel- 
lee makes the wholly inconsistent claim that the shares were 
never worth a penny more than the upset price. 


Appellee makes much of the fact (Brief p. 30) that the 
price paid by Kay for the subsidiary shares was 81 percent 
of their book value, while at the same time Kay’s own 
shares were trading on the American Stock Exchange at 
a price equal to only 40 percent of their book value. 
However, this fact could have relevance only in the con- 
text of the earnings records and financial condition of 
the various companies—data that was not developed in this 
case. Obviously Kay’s own stock could be expected to 


1The auction offering included some shares in companies other 
than Kay subsidiaries (see Brief, pp. 5-6). But less than one-third of 
the $299,388 upset price was attributable to the purchase of these 
non-subsidiary shares. 
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Teflect the overall performance and Promise of its many 
subsidiaries, the unprofitable as well as the profitable ones. 
On the other hand, the stock of the separate companies 
could be expected to reflect only their own, possibly better- 
than-average performance and Prospects. Thus without data 
and analysis bearing on the state of the individual compan- 
ies whose stock was involved, the fact that Ka 


ly justify a finding, the summary judgment 
cannot be sustained on this theory, that the price was 
excessive to the full extent—$192,000-that it differed from 
the upset price paid by Joel at the auction. 


Underlying appellee’s “excessive price” 
assertion that under Dela 


support that prop- 
d the approval of 
directors establishes 


ppellee has correctly 
ts that Joel did make 


not void or voidable on 
ing director discloses his 
authorizes the contract or 
purpose without counting 
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full disclosure, that the acquisition of the subsidiary shares 
was approved by a disinterested board, and that the sales 
price was considerably less than the book value of the 
shares, are strong evidence that the shares were worth what 
Kay paid for them. The record might contain still stronger 
evidence on this point had appellee not presented the “ex- 
cessive price” theory as an afterthought in the reply mem- 
orandum he filed a few days before the hearing in the Dis- 
trict Court. The only evidence on the other side is that 
Joel earlier bought the subsidiary shares at a one-bidder 
public auction for a minimum price that did not purport 
to represent actual value. In this posture there obviously 
was a factual dispute precluding summary judgment on the 
“excessive price” theory. And that would be tre even 
if we have the ultimate burden on the issue of fair value, 
since burdens of this kind are only a means of allocating 
requirements of proof at the trial and are not a guide to 
the settlement of factual disputes before trial. See Dyer 


tors; or . . . the contract or transaction is fair as to the corporation 

. ..” (emphasis added). By the terms of the statute, the fairness test 
is not applicable as such where the board of directors acts in good 
faith. Or, in other words, the fairness of the transaction is established 
by the disinterested directors’ good faith approval. It is thus clear 
that the “excessive price” theory of Weiss is without legal merit in 
Delaware today and Weiss explicitly concedes that Delaware law is 
controlling on substantive issues (Brief for Appellee, p. 12 n. 8). 


The Delaware statute in its present form took effect on July 3, 
1967, after the Company had acquired Joel’s stock but before Weiss 
made his demand upon the directors and instituted the present suit. 
None of the commentary or legislative history we have discovered 
explicating the 1967 revision suggests that Section 144 altered pre- 
existing Delaware law in making good faith approval by a disinter- 
ested board conclusive; and accordingly it is presumed that the revi- 
sion does not alter but rather reflects pre-existing law. See United 
States v. Ryder, 110 U.S. 729, 740 (1884); Barron, The Judicial 
Code, 1948 Revision, 8 F.R.D. 439, 445-448 (1948), and post-Ryder 
cases cited therein. Whatever the law may have been in other states, 
Delaware decisions prior to 1967 did not apply an abstract “fairness 
test” where the transaction was approved by a disinterested board of 
directors acting in good faith and not dominated by the transacting 
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v. MacDougall, 201 F.2d 265, 268 (2d Cir. 1952), hold- 
ing that even where a Party against whom summary judg- 
ment is sought has the trial burden on a particular issue, 
the moving party has the burden of demonstrating that 
no genuine factual dispute exists with respect to that issue. 


4. Whether there was a “scheme”’ to enrich Joel at Kay’s 
expense is also a disputed question of fact 


Only toward the end of 
defense on the ground on 
summary judgment— 
shares at the public 
Kay were parts of a “ 


oel at the corporation’s 
expense and, at least in the case of Joel himself (Brief p. 33, 
n. 21), only if he knew that the others were acting out of this 
illicit motive. Appellee should also have conceded, it seems 
to us, that the “scheme” theory requires an additional find- 
ing that the remaining directors of Kay who voted to acquire 
Joel’s shares were actuated by improper motives and thus 
were parties to the alleged conspiracy to divert the corpora- 
tion’s funds.* This finding is required because these remain- 


director. Appellee cites only the Lipkin case to support his assertion 
that such a test was in force in Delaware prior to 1967. However, a 
reading of that decision shows that it does not lend itself to this con- 
struction but, on the contrary, makes it apparent that the court was 
principally concerned with the good faith and disinterested status of 
the majority of the board which approved the transaction. See 202 
A.2d at 575-576. 

As noted in our opening brief (p. 11), at the time of the relevant 
transactions and meetings Kay’s board of directors consisted of ten 
persons, three of whom were neither employees nor officers of the 
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ing directors approved the transaction knowing that Joel’s 
asking price reflected his litigation expenses and because there 
is no evidence or even suggestion that they were dominated 
by the Kaufmanns, who by the way did not even vote on the 
transaction. 


Apart from Joel, all the directors of Kay were disinterested 
in the sense that they had nothing to gain by paying 
an inflated price for the subsidiary shares. Indeed, all the 
inside directors, including Cecil Kaufmann and Simon Hirsh-_ 
man, held substantial stock in Kay and thus had something 
to lose if the corporation overpaid. Why under these cir- 
cumstances the directors would have deliberately sacrificed 
the corporation’s interests to accommodate Joel is a ques- 
tion on which appellee’s brief is silent. That for some un- 
explained reason they made such a sacrifice, however, is 
asserted to be established by undisputed facts, or inferences 
from those facts. Why else, so it is argued (Brief for Appel- 
lee, pp. 36-41), unless there was a scheme to injure the cor- 
poration, would the directors have agreed to such a high 
price for the shares, or accepted Joel’s formula for calcu- 
lating his acquisition costs so as to include his litigation 
expenses, or failed to cause the corporation to bid in its 
own right at the public auction. With respect to the first 
and second of these facts, it could as reasonably be infer- 
red that the directors thought the subsidiary shares worth 
having at Joel’s price, however that price may have been 
arrived at by Joel. In this view the price paid by Kay 
may still have been too high, but if so—and we have seen 
that the fair value of the shares is itself a contested issue 


corporation. We also noted in our opening brief (pp. 11-14) that, 
contrary to appellee’s assertion (Brief p. 18) that “Joel had a pre- 
arrangement with his fellow directors that Kay would purchase the 
stock from him if he bought it at the auction,” the purchase of the 
shares was not approved prior to the meeting that was held on July 
1, 1966 following the public auction. Indeed, the record does not 
reflect that prior to the auction Joel discussed the prospective sale of 
his shares with any Kay directors except Cecil Kaufmann and Simon 
Hirshman. 
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of fact—that might indicate mistaken business judgment 
but it would not indicate bad faith. As to the third fact 
recited—Kay’s failure to bid at the auction—Cecil Kaufman 
has said that he thought bidding inadvisable because he 
feared competitive bidding. Appellee has made it clear that 
he considers that decision to have been a poor one. But 
calling it a badge of fraud is another matter, involving just 
the kind of factual determination and appraisal of credi- 
bility that are disallowed for purposes of summary judg- 
ment. Furthermore, having conceded that as to Joel the 
“scheme” theory of liability is tenable only if he knew 
that the disinterested directors were acting in bad faith, 
appellee points to no evidence whatever that Joel pos- 
sessed such knowledge. 


Appellee cites Washington Post Co. y. Keogh, 125 U.S. 
App. D.C. 32, 365 F.2d 965 (1966) and Bond Distribut- 
ing Co. v. Carling Brewing Co., 32 F.R.D. 409 (D. Md. 
1963), aff'd, 325 F.2d 158 (4th Cir. 1963) for the propo- 
sition that “motive, intent and other mental states may be 
determined by summary judgment.” (Brief pp. 42-43). But 
both these decisions recognize that it is the rare case, in 
which only one inference can reasonably be drawn from the 
undisputed facts, where summary judgment will be appro- 
priate on an issue of subjective state of mind. In our case, 
the facts that Kay’s board of directors was disinterested, 
undominated, and fully informed in connection with the 
relevant transactions are alone sufficient to support not 
only a permissible but a compelling inference that there 
was no “scheme” to subordinate the interests of the cor- 
poration. 
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Conclusion 


For the reasons given above and in our opening brief, the 
judgment should be reversed and the case remanded for trial. 
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KAY JEWELRY STORES, INC.. 
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The most significant fact about the brief of appellee 
Weiss is that, in principal part, it seeks to defend the sum- 
mary judgment below on two different grounds neither of 
which was accepted by the district judge and one of which 
he explicitly rejected. These alternative theories are unten- 
able, but even if the contrary were true, they have no pro- 
per application to Cecil or Hirshman. As for the quite 
different ground actually adopted by the district judge, it 
remains fundamentally defective as to both liability and 
damages and Weiss’ curative attempts fall short of the very 
requirements he concedes must be met. 


> 


I. WEISS’ “ALTERNATIVE THEORIES” ARE WITHOUT 
MERIT AND ARE IN ANY EVENT INAPPLICABLE TO 
CECIL AND HIRSHMAN. 


The district judge’s grant of summary judgment rested 
solely upon a determination that Cecil, Joel and Hirshman 
had engaged in a “scheme” for the purpose of benefiting Joel 
in disregard of the Company’s interests in the transactions at 
issue (J.A. 184). This strictly factual conclusion as to the 
appellants” state of mind was improper on summary judg- 
ment, as the record evidence and governing decisions set 
forth in appellants’ opening briefs showed. Through his 
alternative theories, Weiss has sought to avoid the infirmities 
of the decision below by seeking to premise liability of the 
appellants on essentially per se grounds that do not depend 
on whether the acts done were performed in good faith. 


Thus, Weiss alleges that there is a settled, invariable rule 
that a director may not resell to his company at a profit 
property which he purchased with the intention to make 


such a sale (Weiss Br. 14-28), and Weiss asserts that a second 
per se rule was broken on the assumption that Joel sold the 
stock to the Company at a price in excess of its fair value 
to the Company (Weiss Br. 28-32). This is, of course, a 
180 degree change in direction; while the district judge 
determined that appellants’ actions (not otherwise found by 
him to be unlawful) were tainted by a bad faith purpose, 
Weiss’ two theories posit that particular acts done were 
unlawful per se regardless of whether they were performed 
in good faith. 


This reorientation cannot be smoothed over by Weiss’ 
general assertion that courts sometimes uphold judgments 
on grounds not relied on by the lower court (Weiss Br. 10). 
In this case, the district judge did not accept either alterna- 
tive per se theory as a basis for summary judgment and, in 
fact, flatly rejected the excess price theory in the course of 
oral argument on the self-evident ground that the value of 
the stock was a disputed issue of fact (Tr. 9-10). These alter- 
native theories, therefore, are attempts by Weiss to have this 
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court rule that the district judge erred in not granting sum- 
mary judgment,! 


Accordingly, if this court agrees that the district judge erred 
by determining on summary judgment that appellants acted 
in bad faith, we believe it would be entirely appropriate for 
this court to remand this case for further proceedings with- 
out reaching Weiss’ alternative theories. However, it can 
readily be shown that under settled law the theories can 
provide no basis for Sustaining the liability of Cecil and 
Hirshman, even on the false assumption that the theories 
are themselves correct. 


Weiss seeks to make these alternative theories the basis 
for summary judgment against Cecil and Hirshman by means 
of a two-step argument. He argues first that Joel breached 
his fiduciary duty as a director both because he violated the 
supposed “purchase for resale” rule and because he allegedly 
sold the stock to the Company at a price in excess of its 
value (Weiss Br. 13-32). Weiss then seeks to extend liability 
for these asserted violations to Cecil and Hirshman on the 
theory that they are equally liable because they “‘partici- 
pated” in the transactions even if it be assumed that they 
acted in good faith in doing so (Weiss Br. 3435). 


It is crucial to Weiss’ argument that good faith participants 
in a fiduciary’s breach of trust be liable as a matter of law. 
For, if the liability of the participants depends on their act- 
ing in bad faith, Weiss’ alternative theories themselves depend, 
so far as Cecil and Hirshman are concerned, on the validity 
of the district judge’s finding that appellants acted in bad 
faith and thus would be no alternative at all. Accordingly, 
Weiss explicitly alleges that on his participation theory 


1Of course, it is settled law that the denial of summary judgment 
is not subject to appeal in advance of trial. See 6 Moore, Federal 
Practice 4 56.21[2] (2d ed. 1956). 
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“purity of motive” on the part of Cecil and Hirshman is 
legally “irrelevant” (Weiss Br. 35).? 


The conclusive flaw is that the law does not sanction any 
such theory of liability: liability for “participating” in a 
breach of trust by fiduciary requires both that the partici- 
pant sought to be held liable have participated and that he 
have been aware that the conduct constituted a breach of 
trust, i.e., he must have acted in bad faith. The principle 
is concisely stated in 4 Bogert, Trusts & Trustees $901, at 
209 (2d ed. 1962) (footnotes omitted): 


“The wrong of participation in a breach of trust is 
divided into two elements, namely, (1) an act or om- 
mission which furthers or completes the breach of 
trust by the trustee; and (2) knowledge at the time 
that the transaction amounted to a breach of trust. or 
the legal equivalent of such knowledge.” 


The same principle is affirmed in the Restatement, in the 
decisions of the courts, and even in authority provided by 
Weiss regarding the wrong of “participation” in a breach 
of trust.2 This principle is fully in accord with settled 
Delaware law, cited in Cecil and Hirshman’s opening brief 
(pp. 11-12), that a director who has no personal stake in 


2While necessarily and explicitly assuming that Cecil and Hirshman’s 
motive is irrelevant on this participation theory, Weiss Suggests a cer- 
tain lack of confidence in his assumption by coloring his argument 
directed to the same theory by rhetoric which Suggests a bad motive: 
¢.g., “known-malfeasance,” “aided, abetted,” “fraudulent transaction” 
(Weiss Br. 34-35). 


3See, e.g., Restatement (Second), Trusts § 326 & comment a 
(1959); Nathan v. Hudson, 376 S.W.2d 856, 863 (Tex. Civ. App. 1964); 
Pendleton v. Williams, 198 So.2d 235, 237 (Miss. 1967); Scott, “Par- 
ticipation in a Breach of Trust,” 34 Harv. L. Rev. 454, 455 (1921). 
The very passage cited by Weiss in 3 Fletcher, Cyclopedia Corporations 
§950, at 451-52 (1965) is expressly concerned with liability of parti- 
cipating directors who have “conspired,” i., acted with unlawful 
intent. None of the cases or authorities cited by Weiss (Weiss Br. 34- 
35) asserts that there is liability for those who participate in good 
faith. 
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and obtains no profit from an alleged unlawful transaction 
can be held liable only upon a showing of bad faith or 
negligence. 

Naturally if Cecil and Hirshman believed that Joel’s 
acquisition and resale to the Company involved a breach 
of a fiduciary duty or believed the Price paid by the Com- 
pany exceeded the value of the stock to it, the necessary 
element of bad faith could be present and liability could 
follow. Weiss does contend that bad faith is demonstrated 
in a number of ways, including allegations that Cecil and 
Hirshman necessarily believed the price paid was excessive. 
This contention, however, makes the participation theory 
no alternative to the district judge’s determination that appel- 
lants acted in bad faith but rather dependent upon it and 
subject to the objection that bad faith was improperly 
determined on summary judgment. 


Since the participation theory advanced by Weiss is with- 
out merit, there is no reason to discuss at length the question 
whether Joel’s acts were per se violations of his fiduciary 
duty. However, it is Cecil and Hirshman’s position that no 
such violations occurred, and on this assumption Weiss’ 
alternative theories cannot succeed against them for this 
additional reason. To avoid repetition, Cecil and Hirshman 
rely principally on Joel’s briefs as establishing that no such 
violations occurred and limit themselves to the two follow- 
ing observations. 


In response to Weiss’ argument that Joel’s acquisition vio- 
lated the alleged purchase for resale Tule and the corporate 
Opportunity doctrine (Weiss Mem. 7-8) appellants responded 
inter alia with precedents showing that a director who has 
a pre-existing interest in property may acquire that property 
without subordinating his own interests to those of the cor- 
poration as he might otherwise be required to do. This 
qualification rests on the unfairness of requiring the director 
to abandon his own interest in favor of the corporation 
when that interest is pre-existing and there remains a board 
of directors fully able to protect the corporation in the face 
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of the divergent interest. While Weiss’ brief denies the 
existence of this proposition, it fails to distinguish the 
precedents on which it rests or to provide any authority 
inconsistent with it* 

Little need be said about Weiss’ other per se argument 
that Joel breached his fiduciary duty by selling the stock 
to the Company for more than it was actually worth. The 
district judge himself recognized this to be a disputed issue of 
fact (Tr. 9-10) and obviously it would be subject to expert 
testimony. There is virtually no proof that the stock was 
worth less than the Company paid for it, let alone proof 
so conclusive as to allow summary judgment on this ques- 
tion.S 


“The leading case cited by Cecil and Hirshman in their memoran- 
dum below (p. 11) and their opening brief (p. 8) is Twin-Lick Oil Co. 
v. Marbury, 91 U.S. 587 (1875), where the Court held that a director 
could foreclose on a mortgage and take from his corporation property 
which it owned and sought to regain. Such a step, at least as adverse 
to corporate interests as the preemption of a corporate Opportunity 
or a purchase for resale at a profit, was held by the Court to be jus- 
tified because of the pre-existing mortgage interest; “for, if [the direc- 
tor] could not bid [the property in at the mortgage sale] , he would 
have been deprived of the only means which his contract gave him 
of making his debt out of the security on which he had loaned his 
money.” Id. at 590-91. Similarly, if Joel could not have bid for the 
stock at the public auction, he would have been denied the only 
means to protect his children’s and his own pre-existing interest in 
the proceeds and, once it is conceded that he could obtain the prop- 
erty adversely to the Company, there is no reason why he should not 
be able to anticipate a resale to the Company at a higher price where 
it would serve their mutual advantage. 


> Weiss initially relied on the Surrogate’s upset price and the auction 
itself to fix the value of the stock, but these inferences are inconclusive 
since the Surrogate disclaimed any attempt to determine fair value and 
only one bidder appeared at the auction (see Cecil Br. 17-18). Weiss 
now supplements the argument by asserting that the parent Company’s 
stock sold for a smaller percentage of book value than the percentage 
of book value paid by the Company for the subsidiaries in question 
(Weiss Br. 30). The infirmity in this equation is that the price of the 
parent at best represents the value of all its subsidiaries taken together 
and shows nothing whatever about the value of the particular subsid- 
iaries whose stock was purchased. 
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Il. THE “BAD FAITH” DETERMINATION ON SUMMARY 
JUDGMENT IS IMPROPER AND THE THEORY OF 
DAMAGES EMPLOYED AS TO CECIL AND HIRSHMAN 
IS ERRONEOUS AND WITHOUT PRECEDENT. 


The opening brief of Cecil and Hirshman demonstrated 
that the district judge’s determination that they had acted 
in bad faith could not properly be made on summary 
judgment. In particular, there were no admissions of bad 
faith or other such direct evidence of bad faith; the district 
judge had no opportunity to appraise appellants’ credibility 
in oral testimony; explanations of appellants’ acts consistent 
with good faith were provided; and the controlling prece- 
dents repeatedly caution that a determination of bad faith 
is not normally to be made on summary judgment. Cecil 
Br. 13-22. 


Weiss’ discussion of the bad faith issue is in substance 
nothing more than a series of quarrels with the soundness 
of the particular explanations given by Cecil and Hirshman 
for their acts. Even if Weiss’ criticism were right in every 
instance—which is certainly not so—the most this could ever 
prove is that appellants’ business judgment was faulty or 
inaccurate. What cannot be conclusively inferred from their 
behavior is that the appellants were actually motivated by 
concealed bad faith; and until the appellants have testified 
in court and their credibility has been gauged by the trier 
of facts, bad faith remains a disputed question of fact pre- 
cluding summary judgment.® 


Weiss could not have avoided this obstacle even if he had sought 
to pitch his case upon a negligence theory rather than a charge of bad 
faith. It is well settled that negligence turns upon an appraisal of all 
the circumstances and generally requires a plenary trial. E.g., Gross v. 
Southern Ry., 414 F.2d 292, 296 (Sth Cir. 1969). Also, under the gov- 
erning substantive law of Delaware, it would take the most extreme neg- 
ligence to impeach the directors’ honest business judgment (see Cecil 
Br. 12). Finally, if liability were imposed on Cecil and Hirshman 
based on a finding of negligence, then clearly the measure of their lia- 
bility would be damages (if any) actually suffered by the Company 
from the particular acts found negligent. 
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Several points are invited by the nature of the criticism 
advanced by Weiss. Most importantly, various of the factual 
Predicates for these criticisms are either wrong or themselves 
disputed issues: and, in either event, reliance on such predi- 
cates does not remove but rather emphasizes that there are 
disputed issues of fact precluding summary judgment. 
Merely as an example, Weiss seeks to impeach the Company’s 
decision to purchase the stock from Joel rather than by 
bidding at the auction: to do so, Weiss relies heavily on the 
assumption that Cecil believed Joel would not bid against 
the Company (Weiss Br. 38-40). Yet, Cecil testified that 
Joel said he would bid against “anybody” (J.A. 49). Joel 
essentially confirmed this fact (J.A. 190), and Cecil expli- 
citly denied under oath the Suggestion that he believed Joel 
would not bid against the Company (J.A. 51).7 


Weiss similarly employs the circular technique of seeking 
to prove a disputed issue of fact, not by independent evi- 
dence, but by assuming the truth of another proposition of 
fact equally in dispute. For instance, in arguing about 
whether the Company had legitimate reason to purchase 
the stock from Joel, Weiss repeatedly relies upon the 
assumption that the price paid was “exorbitant” (Weiss Br. 
36) and “excessive” (Weiss Br. 38). This permits an argu- 
ment that the directors could not have genuinely believed 
that the benefits of the acquisition would compensate the 
Company for the cost. But the question of the stock’s 
value is itself a disputed issue which the district judge properly 
refused to resolve in favor of Weiss on summary judgment, 


7Weiss ignores all of the testimony just cited and relies on a state- 
ment by Cecil appearing at J.A. 50. Examination of that statement 
reveals that it was made in the course of discussing a quite different 
subject, namely, the danger of an outsider bidding if the Company 
did so, and that on the very next page of that deposition, Cecil cor- 
rected any misunderstanding that might have arisen. Assuming the 
statement at J.A. 50 gives rise to doubt about Cecil’s belief , certainly 
that doubt can hardly be Properly resolved on summary judgment. 
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so that arguments of this kind by Weiss are simply a form 
of question-begging.® 


A different problem with Weiss’ method of argument is 
raised by the settled rule, conceded by Weiss, that “sum- _ 
mary judgment is prohibited if conflicting ‘permissible 
inferences’ may reasonably be drawn from the underlying 
facts” so that inferences can be relied on by the moving 
party “only when no conflicting inferences can rationally 
be drawn” (Weiss Br. 11). Weiss’ criticism of appellants’ 
explanations for their acts, however, continually draws 
inferences in his favor when contrary inferences are not 
merely permissible but at least equally compelling. This 
technique, permissible in a plenary trial, subverts the very 
principle of a summary judgment motion and is squarely 
contrary to United States v. Diebold, Inc., 369 U.S. 654 
(1962). 


A striking example of this technique is Weiss’ attempt to 
infer that the directors’ willingness to pay Joel’s cost of 
acquisition of the stock (including allocable litigation 
expenses), up to the book value of the stock but not above 
demonstrates that they were acting in bad faith and indiffer- 
ent to the Company’s interests. Yet, plainly the price 
formula is equally consistent with the view that Cecil and 
Hirshman honestly believed that the stock would be an 
advantageous acquisition to the Company if purchased for 
no more than book value and that they believed Joel’s allo- 
cable litigation expenses could properly be regarded as a 
cost of his acquisition (since he could not have secured the 
stock at all without that litigation). In short, this price 
formula described by Weiss as the “first proof of bad 
motive” allows nothing more than a choice between con- 


> 


8In fact, in his discussion of each of the three points relied upon 
to show bad faith, Weiss directly relies on the assumption that the 
price paid by the Company exceeded the value of the stock to it. 
Sce Weiss Br. 36, 38, 40. See also id. 41. 
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flicting inferences and is no argument whatever for summary 
judgment (Weiss Br. 36)2 


Finally, Weiss’ collection of “facts” from which he seeks 
to draw an irrefutable inference of bad faith simply omits 
or summarily disregards key facts on which Cecil and Hirsh- 
man rely in support of a contrary inference. Thus, Weiss 
makes no mention of the fact that both Cecil and Hirshman 
had stock interests in the Company, very substantial in 
Cecil’s case (Cecil Br. 20), so that they both had every 
interest in preventing a transaction disadvantageous to the 
Company and admittedly providing them no personal profit 
whatever! Clearly no fair inference of bad faith is tenable 
when it relies only on those circumstances favorable to one 
side. 


Quite apart from its particular defects in logic and com- 
pleteness, Weiss’ argument for a summary determination 
that appellants acted in bad faith conflicts with the expressed 
unwillingness of courts to allow summary judgments of this 
kind (see cases cited Cecil Br. 14) and confirms the wisdom 
of the courts. Demonstrably, Weiss’ method requires an 
unraveling and appraisal of all of the myriad disputed facts 
and debatable inferences pertinent to an individual’s motives 
in the inadequate confines of written memoranda; and it 


Similarly, Weiss argues that if the directors had actually believed 
Joel would bid against the Company, surely they would have “remon- 
strated” with him (Weiss Br. 39). Yet, it is a disputed question 
whether Joel had a right to bid against the Company (see pp. 5-6, 
supra) and still more pertinently, the record certainly allows the 
inference that Cecil and Hirshman believed that Joel could lawfully bid. 
If so, Weiss can hardly rely upon the lack of a remonstrance to show 
bad faith without again choosing between conflicting permissible 
inferences. 


10 another important circumstance virtually ignored by Weiss is 
that the other directors of the Company approved the purchase, 
signifying their own belief that the purchase was beneficial to the 
Company and the price paid was not excessive. Weiss has shown no 
reason whatever why these directors had any reason to favor Joel’s 
interest in these transactions. 
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calls on the court to resolve that ultimate issue—and to label 
an individual as fraudulent—without ever hearing the oral 
testimony of the individual himself. It is not surprising that 
an examination of the only two cases directly cited by Weiss 
to prove such a procedure is permissible (Weiss Br. 42-43) 
reveals that in neither case did the court grant summary 
judgment based on a finding of bad faith.’ 


Finally, the unfairness of the summary judgment on lia- 
bility is enhanced by the measure of liability summarily 
employed as to Cecil and Hirshman. The discussion on this 
issue in their opening brief (pp. 22-25) requires only slight 
amplification in view of Weiss’ response. In sum, the judg- 
ment entered by the district judge holds Cecil and Hirshman 
individually liable for the alleged profits obtained by Joel, 
even though Weiss concedes that neither of them profited 
in any way by the transactions at issue (Weiss Mem. 10) 
and even though the district judge correctly ruled that damage 
to the Company (if any) could not be determined summarily 
(Tr. 9-10). The opening brief showed that to hold Cecil 
and Hirshman liable for profits was both unfair and without 
precedent (Cecil Br. 22-25). 


In his answering brief (p. 44) Weiss initially asserts in 
substance that the district judge erred in regarding actual 
damages to the Company—measured by the difference (if 
any) between the price it paid and the value of the stock 
to it—as a disputed issue of fact. Weiss contends that the 
evidence establishes beyond reasonable dispute that “the 
stock was not worth more than the auction price” (Weiss 


11In Washington Post Company v. Keogh, 125 U.S. App. D.C. 32, 
365 F.2d 965 (1966), cert. denied, 385 U.S. 1011 (1967), the court 
granted summary judgment for the defendant on the question whether 
he had acted maliciously, after the court explicitly noted that the de- 
fendant’s subjective honesty was conceded and only the issue of reck- 
lessness based on objective facts remained open. The other decision, 
Bond Distributing Co. v. Carling Brewery Co., 32 F.R.D. 409 (D. Md.), 
aff'd, 325 F.2d 158 (4th Cir. 1963), was an antitrust case decided in the 
defendant's favor on summary judgment because the plaintiff failed 
after elaborate discovery to establish any proof of an antitrust viola- 
tion. 
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Br. 44), so that the damages to the Company equalled or 
exceeded Joel’s profit. This response has already been 
answered by the showing that the value of the stock is 
plainly a disputed issue and that there is virtually no evi- 
dence even suggesting that its value was at or below the 
auction price. See p. 6, supra: Cecil Br. 18; Tr. 9-10. 


Weiss then argues, alternatively, that Cecil and Hirshman 
are liable for Joel’s alleged profits although they made 
none themselves (Weiss Br. 44-45). To justify this result, 
Weiss refers to cases in which fiduciaries who did profit 
wrongfully were held liable for the full amount of profits 
illegally taken without regard for the precise amount taken 
by each. It is plain that the refusal of courts in such cases 
to inquire into exactly how wrongful profits were divided is 
quite different than a decision that persons who concededly 
made no profits whatever should be held liable for the 
profits of another; and it is equally apparent from Weiss’ 
discussion that he has uncovered not a single case in which 
a court approved the latter result. Accordingly, a remand 


is required as to Cecil and Hirshman even if their liability is 
sustained. See Weiss Br. 43 n. 27. 


CONCLUSION 


The judgment below should be reversed and the case 
remanded for trial. 
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